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MEMORANDUM 
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From: Robert D. L'Heureux, Chief Counsel 


Subject: In re Boston and Maine Stock Modification Plan 
(I.C.C. Finance Docket No. 16250) 


The attached copy of the report and order of the I.C.C., dated 
April 21, 1953, in the Boston and Maine Railroad Securities Modification 
proceeding, will be of interest to you. The Commission orders the plan 
into effect 30 days from April 21. 


The Commission rules the way I did in my opinion of April 15, 1953, 
on the affidavits and charges pertaining to misrepresentations. In three 
important respects, the Commission finds differently and more strictly 
than I did. It finds control by the railroad over the Nye borrowed shares, 
the Coolidge shares and the Pizzini shares. 


The Commission's strongest point is with regard to the Nye borrowed 
shares. I had pointed out that while Nye (or his wife) could legally vote 
the shares if they were borrowed as part of a short sale, the Commission 
could find control by the railroad existing in fact. The Commission found 
that the railroad did control these shares under the circumstances of the case. 


With respect to the Coolidge shares, the Commission ruled, as I did, 
that control did not exist as a matter of law, but the Commission found that 
control existed in fact under the circumstances of this case. This is a weak 
point and if this whole matter had been decided against the railroad and the 
railroad had appealed to a court, there would be a good chance that the court 
would over-rule the Commission on this point. If Coolidge, being a director, 
can assent his own shares independently, there can be no reason why he cannot 
purchase additional shares and assent those also, unless there is a prohibi- 
tion in the law or regulations. Such prohibition did not exist here. The 
further fact that Coolidge*s broker consulted with the railroad officials to 
ascertain what shares were outstanding and to get an opinion on a proper 
price to pay for the stock would hardly convince a court that this amounted 
to control in fact. 


The weakest point in the I.C.C.'s report is the finding that the Pizzini 
shares were under the control of the railroad. The Commission finds that 
the president of the railroad could veto the other two trustees. As a matter 
of Iaw that is not so. The agreement contained in the Pizzini deposition 
(which is carried in full in my report) names the 3 trustees with certain 
powers over the shares. This is a question of the law of trusts. When 3 
trustees are named, the law is to the effect that all decisions are made by a 
unanimous vote, except in the case of a charitable trust. In this case, the 
purpose of the trust was to insure that the shares already assented would 
remain assented. It is totally unrealistic to contemplate a situation where 
Mr. French would want to rescind the assents and the other two would want to 
maintain the assents. However, if that unlikely situation developed, Mr. 
French could not veto the other two trustees, as they could get a court order 
to make him carry out the plain purpose of the trust. If the reverse were 
true, and the other two trustees decided to resgind the assents, Mr. French 
could make them adhere to the clear intent of the trust through a court order 
but this can hardly be construed to be a veto. The fact is that only those 
who created the trust could change the purpose of the trust during the 
submission period. It is hard to understand how the Railroad can be held to 
be in control of these shares under the circumstances. 





. srurthermore, even if French had had the veto power, in the absence 
of proof that the directors of the railroad knew of the existence of this 
agreement and acquiesced, there still would have to be proved that this is 
a power within the usual scope of a railroad president's duties, Under 
ordinary business customs, that could not be proven. I feel quite certain 
that if the Comnission had ruled against the railroad on the whole matter 
of the plan having been approved properly, the ‘railroad could have won out 
in court on this point, 


As I had pointed out in my Opinion, even after discounting the Nye 
borrowed shares, the Coolidge shares and the Pizzini shares, there still 
existed sufficient valid shares to uphold the plan. from the weakness of 
their positions on those 3 matters, one could be tempted to surmise or 
conjecture that the members of the Comnission added what shares they could 
discount without invalidating the plan, and then decided to throw those out 
to show that the members of the Commission were unbiased and that they 
disapproved of certain things that were done, 


Thus, they perhaps think they can escape the blame for not having 
detailed regulations upon the matter, It would have been preferable for 
them to admit that what was done in those 3 instances was legal, but that 
because it might lead to abuses, there should exist a prohibition in the 
regulations against: 


1. The voting of borrowed shares by a paid solicitor of assents, 


2e The assenting, 7 a director or officer of a corporation, of 
stock purchased during the submission period, 


3. The participation, by a director or officer of an applicant 


J 
corporation, in an agreement to assent or not to ae stock, 


With respect to the issue of whether there was anything improper about 
the Sakis Comnittee's withdrawal, it would be unfortunate if the I.C.C. tried 
to make Carruthers the scapegoat in this matter, perhaps to the extent of 
disbarring him from practice before the Commission. This might have an evil 
effect by discouraging active, proper minority stockholders! objections in’ 
the future. Actually, the I.C.C. and the Justice Department were primarily to 
blame, While Carruthers had no right to proceed with his case if his clients 
ordered him not to, the I.C.C, examiner did not have to grant his motion to 
withdraw, Furthermore, the Acting Solicitor General and the Acting Chief 
Counsel of the I.C.C. did not have to join in the Agreement for Dismissal of 
Appeal in the Supreme Court of the United States, Private attorneys for 
private litigants are not the custodians of public morality. The Justice 
Department and the I.C.C. had the duty to see this matter through to a finish, 
as I pointed out in my Opinion. It was not the responsibility of the Sakis 
Committee or of the railréad~or of the other parties to the case, 


One patent inconsistency in the I.C.C.'s report is the difference 
between their particular finding and their general finding with respect to 
the independence of the independent depositary, Old Colony Trust. 
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CHIEF COUNSEL'S OPINION IN RE BOSTON & MAINE RAILROAD 
STOCK MODIFICATION PLAN IN ‘I.C.C. Finance Docket 
No. 16250 


This case involves « long, drawn-out cttempt on the part of the 


Boston and Maime Railroad to modify its security structure under the 


provisions of Section 20(b) of the Interstate Commerce Act (49 U.S.C. 
§ 20(b)), known as the Mahaffie Act. This presentation of the issues 
will be limited to the bare essentials in order to present the problem 
as succinctly as possible. 

The Mahaffie Act is a product of this Committee. It was enacted 
April 9, 1948, to relieve the financial distress of railroads that ere 
not in need of reorganization under Section 77 of the Benkruptcy Act, 
(11 U.S.C., § 205) or by way of en equity receivership. It provides for 
a Ginding plan of modifying a railrosd's capital structure when a stated 
percentage of those stockholders affected approve, with power to bind the 


dissenters. 


THE ORIGIN OF THE PLAN 
The Railroad filed an application with the Commission under the 
Mahaffie Act on August 25, 1948. Thereafter, at every step of the way its 
every move was challenged by 4 so-called Sakis Committee, made up of 
minority stockholders. The Sokis Committee was represented by an Attorney 
named Donald S. Caruthers who showed extreme skill in availing himself of 
every possible motion and recourse under the law to present the objections 


of his client to the Interstate Commerce Commission end to the Courts. For 





ate 
instance, there was 2 five-day hearing, beginning on March 28, 1949, 
before an I.C.C. Examiner in Boston. The Sakis Committee and a few 
others appeared, offered evidence, submitted a brief, and cross-examined 


witnesses supporting the proposed modification plan. At that hearing, 


778 pages of testimony and 27 exhibits were adduced. There were numerous 


other participations thereafter by the Sakis Committee: exceptions taken, 
the filing of objections, replies, further petitions, supplemental and 
amended complaints and what not. For purposes of brevity, they will not 
be detailed. Suffice it to say that the Railroad's stock modification 
plan wss approved by the I.C.C. in slightly amended form over all the ob- 
jections and protests of the Sakis Committee. An order of the I.C.C., in 
a proceeding before the Commission entitled Finance Docket No. 16250, 
authorized the Boston and Maine Railroad to put into effect its plan of 
security modification, as amended by the Commission. A further petition’ 
by the Sakis Committee for a reopening of the proceeding was denied by the 
Commission on February 21, 1951. 

Briefly, the plan calls for a reduction in the number of classes of 
the Railroad's stock, es well as the aggregate par value of its capital 
stock. It authorizes the issuance of new stock and cancels dividend 


arrearages on certain classes of the Railroad's stock. 


THE COURT'S FINDINGS ON THE PLAN 
The Sakis Committee on February 21, 1951, invokéd the functions of 
a statutory three-judge court under Section 2321 of Title 28 of the United 
States Code to enjoin and annul the I.C.C.*s order and to declare the 


Mahaffie Act unconstitutional. 





«Fun 
The objection was made thet the Commission should have recognized 

eight or more classes of stock, rather than the four classes which it did 

find to exist. The Court considered the evidence in the record end held 

thet the finding of the Commission in this respect was proper. Therefore, 

this is not a matter into which it is proper for this Committee to inquire. 
The Sakis Committee made the contention before the Court that the 

stock modification plan was not in the best interest of the carrier and 

the public. They relied on evidence befor: the Commission to the effect 

th.t the Railroad was then in the best physical and finencial condition 

of its 119 year history; that there was no danger of rights of the Rail- 

road's creditors being impaired and that the approval of the plen would 

in no way improve the service rendered by the Railroad to the public. 

The Court held that, essentially, the position of the Sakis Committee 
was that the plan was unnecessary. The Court held that the Commission, 
under the Mahaffie Act, did not have to find that the plun was necessary, but 
rather that is was in the best interest of the carrier and the public. 

Cu this point, the Court stated: 

"The Congress in enacting section 20(b) declared it to be in 

aid of the transportation policy as set forth in the preamble 

of the Interstate Commerce Act, among other things;'to enhance 

the marketability of railroad securities impaired by large 

and continuing accumulations of xxx dividends on preferred 

stock xxx.? 

"One of the ends to be accomplished through enhancing the 

marketability of such securities is ‘to promote the public 

interest in increased stability of values of railroed 

securities with resulting greater confidence therein of 

investors.!* 

"The record has been examined. It reveals thet the Commission 

considered evidence that the capital stock structure of the 


Railroad was exceedingly cumbersome and complicatedl, that con- 
siderable dividend arrearages had accumulated on certain" 


1 Record, I.C.C. Finance Docket No. 16250, pp 29-30 
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‘glasses of stock?; and that there was little hope that the 
situation would be alleviated without a reorganization’; 
that there was a great necessity for reconstituting the 
stock structure if the Railroad was to continue to furnish 
efficient service’; that approval of the plan would improve 
the credit position of the Railroad? and would probably 
enable the Railroad to resume paying dividends~. Several 
witnesses who possessed an intimate knowledge of the Rail- 
road testified as to the desirsbility of the plan. The 
plamtiffs and other intervenors were heard in opposition 
to the plan. They presented arguments in support of their 
position, submitted exhibits and advarxzed alternate plans 
for relieving the financial distress of the Railroad." 


The Court properly held that the credibjhity of witnesses and 


weight of evidence are for the Commission and not for the 8ourts. The €ourt 


held that "there was ample evidence in the record to support the Commission's 


findings that the plan wes in the best interest of the Railroad and the 
public.' 

The Commission found thet the plan was in the best interest of each 
class of shareholders. The Sakis Committee argued before the Gourt that 
the plan was manifestly inequitable; that in reassigning equity interests, 
the pricr preference stockholders were favored to the detriment of the 
members of the junior classes. The court reviewed the record and found 
thet the Commission had proceeded along traditionally approved lines. The 
Gsurt held that the Commission had used 4 stundard approved by the Supreme 
Court of the United States and quoted several Supreme Court decisions 
supporting the approach used by the Commission in the allocation of new 
stock to the various classes of stockholders. The Court analyzed the 
allocation of stock to the various classes and ruled: 

Record, Finance Docket No. 16250, pp 161-163 
Record, Finance Docket No. 16250, pp 42-44 
Record, Finance Docket No. 16250, p 334 


Record, Finance Docket No. 16250, p 334 
Record, Finance Docket No. 16250, pp 72-75 
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"The allocation of new stock to the verious classes of 
stockholders appears to be based upon approved methods and 
standards of readjustment programs and to te entirely 
reesonable." 
Tk*s Committee cannot properly reopen this judicial issue. 

The Sakis Committee even made a strong point of the fact that the 
mirket value of the securities held by the common stockholders would be 
materially reduced. On this point, the Court stated: 

"It also appears from the record that, in the exchange the market 

velue of the securities held by the common stockholders will be 

reduced. These shareholders, as well, gain the probability of 
sharing in the earnings of the Railroad forthwith." 

The Court concluded upon all points raised by the Sakis Committee: 

"There is sufficient evidence in the record to support the 

Commission's finding that the plan is in the best interest 

of each class of the Railroad's stockholders." 

Obviously, this Committee cannot properly reopen the judicial questions 
whether the stock modification plan was in the best interest of the Rail- 
rosd and public, or whether the Commission had a right to so find under the 
Mahaffie Act. 

The Sakis Committee pressed onother objection before the Court to 
the effect that the Commission had erred in permitting the Railroad to 
construct its permissible capitalization under the plan by capitalizing 
historical average gross earnings at a rate of five percent. The Court 
went into this question and concluded that "the rate of capitalization in 
this case does not appear to be arbitrary; the Court holds that it was 
proper.'t 


The Sakis Committee challenged before the court the manner in which 


the Railroad was permitted to solicit assents tg the plan The Sakis Cor 


Wtlalie £1) 3 


nit tee 


orsnrged that the T.C.C. arbitraril lfw sllewed the Railroad 


1 


solicit asscnts by teléphohe 2nd personad contact with its stodckhc 


The Court held that the COnmission could allow, as itdid im this casc 
solicitation under the Mahaffie Act. 





The court further observed: 

"The court is not unmindful of the danger of improper oral 

solicitation. There is a safeguard against this danger, 

however, in the written material which is approved by the 

Commission according to the provisions of the stetute and 

sent to the stockholders. If doubt is created in the mind 

of a stockholder by some oral communication as to the true 

nature of a proposed plen of security modification, reference 

may be had to this approved written material. 

"Of necessity, a certain amount of oral communication is 

vitally important. The percentage of assents of each class 

of stock required by the Mahaffie Act is high. It would no 

doubt be difficult, if not impossible, to ever obtain the 

required percentage of assents if oral communications were 

not permitted." 

Of course, all stockholders of record had received written material 
outlining the plan in detail which had been fully scrutinized and approved 
by the Commission. 

The Sakis Committee challenged the written material used by the 
Railroad as well. They contended that the Commission p:rmitted the Railroad 
to use material which did not make a fair and proper disclosure of the pro- 
posed plan. The court reviewed the material and concluded that this con- 
tention was likewise without merit. 

The Sakis Committee argued before the court that the Commission erred 
in not setting a limit on the expense which the Railroad might incur 


in hiring agents, brokers and employees to obtain shareholders’ assents. 


The court pointed out that the Commission had allowed 2 "reasonable provision" 


to be made for the compensation of such firms or employees and that there is 


no provision of the Mahaffie Act which requires the Commission to set the 
maximum limits of permissible expense. The court concluded on this point: 


"The court has referred to the fect that oral solicitation was 
contemplated by the statute because of the difficulty that 
would othzrwise be encountered in obtaining the required per- 
centage of assents. Those who do this work on behalf of the 
Railroad are entitled to reasonable compensation. A report" 
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was made to the Commission of the total compensation paid 
by the Railroag. It was approved by the Commission. The 
Commission, vested by statute with discretion to decide the 
manner in which solicitation is to be conducted, acted 
properly in authorizing the Railroad to incur reasonable 
expenses in soliciting assents." 


The Sakis Committee made several other objections to the plan that 


were considered by the Gourt and found to be without merit. Chief among 

these was the objection that the Mahaffie Act was unconstitutional. The 

constitutionality of the Mahaffie Act was cicarly upheld by the Court. 
Therefore, the court squarely ruled upon the following important points: 


1. The finding of the I.C.C. was proper upon the issue that 
only 4 classes of stock existed. 


2. The I.C.C., under the Mahaffie Act, does not have to find 
a proposed plan of security modification is necess-ry, 
but rather that it is in the best interest of the carrier 
and the railroad. 


There was amphe evidence in the record to support the 
I.C.C.*s findings that the plan was in the best interest 
of the Reilroad and the public. 


The I.C.C. proceeded along traditionally approved lines 
and used a standard approved by the Supreme Court of the 
United States in the allocetion of new stock to the 
various classes of stockholders; the allocation was 
reasonable. 


It is immaterial, in and of itself, as a matter of law, 
that in an exchange of securities under a plan, the 

market value of one class of securities will be materially 
reduced; there were counterbalancing advantages in this 
case. 


There was sufficient evidence in the record to support the 
I.C.C.*s finding that the plan is in the best interest of 
each class of the Railroad's stockholders. 


The rate of capitalization in this case does not appear 
to be arbitrary and was proper. 


The I.C.C. properly allowed oral solicitation and personal 
contact to obtain assents under the Mahaffie Act. 


The written material submitted by the Railroad to the 
stockholders after approval by the I.C.C. was proper. 





ails 


The I.C.C. acted properly in authorizing the Railroad 
to incur reasonable expenses in hiring agents, brokers 


and employees to obtain shareholders’ assents. 
ll. The Mahaffie Act is constitutional. 
Certainly, this Committee by all rules of custom and proper procedure 
is precluded from going into any of these aspects of the Boston and Maine 


stock modification plan. Those issues have been fully tried before the 


Interstate Commerce Commission and the Gourt. Those are the proper 


tribunals to decide these matters. Our Committee does not sit us a 


Congressional Supreme Court to retry such issues. 


THS JUSTICE DEPARTMENT'S ROLE 

If the case had rested there, the issues would be very simple. However, 

the Department of Justice took a very active part in the Court proceedings. 
[The Dep rtment of Justice, under the statutory requirement that the 

Attorney General represent the United States in this type of a case, filed 
an answer to the original complaint of the Sakis Committee before the Court 
on April 27, 1951. Later, on November 2, 1951, the Department of Justice 
filed an amended answer in which it supported the constitutionality of the 
Mahaffie Act but challenged certain of the findings, rulings and conclusions 
of the Interstate Commerce Commission in approving the stock modification 
plan. The Justice Department 2lso supported certain of the Sakis Committee's 
contentions concerning lack of due process in the proceedings before the 
Commission; with respect to these latter contentions, the court ruled squarely 
against the Sakis Committee and the Department of Justice on the merits. 

The Department of Justice also lost another part of its case. In support 
of its pleading which, in effect, confessed error on the part of the Inter- 


state Commerce Commission, the Justice Depirtment had, as a result of an 





Qu 


extensive investigation obtained a number of affidavits and depositions 


which were filed with the court in support of .the efforts of the Sakis 
Committee and the Justice Department to overthrow the I.C.C.'*s ruling in 
favor of the modification plan. 

The Court did not question the right of the Attorney General to take 
a position adverse to the I.C.C. That right was recognized to exist by 
virtue of a decision of the Supreme Court of the United States (Henderson 
v. United States, 339 U.S. 816). 

However, the Justice Department had not understood the proper nature and 
scope of the case before the Gourt. The case required the Court to review 
the ruling of the I.C.C. in the light of the evidence which wes before the 
I.C.C., upon the basis of the record actually before the I.C.C. at the time 
that the Commission mede the ruling. The Court proceeding was not one de novo 
in character. It was conceded that the I.C.C. had no knowledge of the facts 
alleged by the affidavits and depositions obtained by the Justice Department. 
Accordingly, the Court taught the Justice Depertment a little basic law and, 
upon motion of the I.C.C. and others, declined to consider the additional 
evidence tendered by the Justice Department because this evidence was never 
presented to the Interstete Commerce Commission. 

However, the Court did not stop at that. It pointed to the way to be 
followed in order to bring these issués properly before the I.C.C. to be 
tried. The Court stated: 

"The affidavits and depositions submitted by the Justice Depart- 

ment as a result of its investigation after the issuance of the 

temporary restraining order by this Court comtain serious charges 

of irregularity and fraud on the part of the Railroad, its officers, 

agents and employees in the obtaining of assents to the modification 

plan and of the depository, the Old Colony Trust Co. These documents 


offer evidence which if credible and true charge that a grave and 
serious fraud has been perpetrated upon the Interstate Commerce 
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"Commission, 

established by competent evidence and were not explained and 
dissolved by other competent evidence, the gravity of the 
perpetrated fraud would shock the conscience of a court or 
commission. This Court does not believe, however, that it 
is the function of a statutory three-judge court to take and 
weigh evidence of this kind at this stage of this type case. 
The Court believes that the Commission is the proper forum 
to sift, hear, evaluate and act upon the matters charged by 
the Justice Departinent. There is no reason for the Court 

to feel that the Commission will not sive consideration to 


an appropriate motion filed by the plaintiffs upon the basis 

of the documents tendered by the Justice Department which, in 

effect, constitute a claim of new evidence before the Commission," 

In effect, the Court said: "Important, if truet" The Court pointed 
eut that the affidavits and depositions indicated fraud and irregularities 
which might seriously affect the disposition of the case if their contents 
were proven. The Court held that the I.C.C. was the proper tribunal 
to weigh these new developments. The Court referred to an appropriate 
motion that could be filed by the plaintiffs (the Sakis Committee and others) 
upon the basis of the documents tendered by the Justice Department. Such a 
motion was made before the I.C.C. shortly thereafter by the Sakis Committee 
and others, The J ice Department did not appear at the hearings held as 
a result of that motion before an I.C.C. examiner. The Sakis Committee and 
others who had joined in the motion withdrew from participation at an early 
stage in the hearings. Still, the Justice Department did not make an 
appearance before the I.C.C. The hearings went on with the Bureau of Inquiry 
of the I.C.C., the Railroad and Old Colony Trust presenting evidence either 


in support of or in contradiction to the affidavits and depositions. The 


Justice Department remained serenely away. Why? 


The I.C.C. sent the Justice Department copies of a notice of the re- 


hearing in the Sakis case which was received by a Section Chief of the 


Z e 


Departinent of Justice, on April 14, 1952. The notice stated that the 
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had reopened the case and had assirned the matter for hearing on April 29, 


1952. Therefore, the Justice Department had 15 days! notice, 


On April 14, the notice was called to the attention of personnel in 
e 


the Department having responsibility in the matter, A copy of the notice 
wes also sent by the Justice Derartment to Mr. John J. Donnelly, Jr., who 
had tried the Court case for the Department but who, in the meantime, was 
performing services for a Congressional Comittee. 

The decision was made in the Department of Justice to let the Sakis 
Committee carry this matter before the Commission, 

On April 23, 1952, iir. Donald S. Caruthers, the Counsel for the Sakis 
Committee, advised personnel in the Justice Department that the I.C.C. had 
given him only six working days in which to take depositions and get ready. 
He said that he was ill and that he and his clients were short of funds 
and that the clients were not in a good position to put up much of a fight 
to withstand any appreciable amount of pressure by way of offers of settlement 
or otherwise. Mr. Caruthers even said at that time that he personally would 
not take any part in any settlement and that he would be subject to criticism 
if he did. 

Therefore, six days before the I.C.C. hearing, the Justice Department 
knew that there was some dancer that the Sakis Committee would drop out of 
the case. 

Personnel in the Justice Denartment took the view that it was not the 
burden of the Justice Department to show that someone perpetrated a fraud upon 
the I.C.C., that the responsibility was really one for the Commission, but 
that the question remained in view of the circumstances and the I.C.C.'s 


tacit invitation to participate, as to whether the Justice Department should 





uitn 


not change its previous determination to remain away from the proceedings. 


The matter was further discussed and the decision was made not to 
change the position already taken that presentation of the matter should 
be left to the Sakis Committee, 

Prior to April 25, 1952, Mr. Caruthers had already obtained from the 
Court, by order, without objection from the Justice Department, documents 
Which had been proferred to and filed with the Court by the Justice Depart- 
ment, 

Beginning on April 23, 1952, telephone conversations were carricd on 


, , 


personnel in the I.C.C. about 
methods for turning the docunients over to the I.C.C. 

This culminated in a letter from the Justice Department to Acting 
Chairman Aitchison of the I.C.C., dated May 7, 1952, advising the I.C.C. 
that the Justice Denartinent would be glad to make available to the I.C.C. 
upon its request all the documents referred to in the letter for such use 
as the I.C.C. or its Bureau of Inquiry might wish to nake of them in 
resolving the issues in the case. 

In a letter dated Nay 20, 1952, the Chairman of the I.C.C., Mr. Alldredge, 
acknowledged the proffer contained in the Departiient's letter ard said that 


+ 
} 


the question was being given early consideration. 


On June 6, 1952, Mr. Alldredge, Chairman of the I.C.C., wrote to the 
Department that an Attorney, L. WJ. Hinely, in the Bureau of Inquiry of the 
I.C.C., had been assigned to examine the evidence in the Justice Depart— 
ment's files with the thought that he might want to introduce in the future 


proceedings before the I.C.C., such portions thereof, such appropriate 


witnesses, as he deemed material. 
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All papers, with certain limitations as to the F.B.I. documents, in 


possession of the Justice Department, over and above the papers in the 
hands of the Court, were proffered and made available to the I.C.C. through 
Hinely, and personnel of the Justice Bpartment familiar with the matter 
were available for consultation and were consulted, The Justice Departinent 
also arranged for an F.R.I. agent to identify the documents and the Justice 
Department obtained security clearance from the Securities Exchange 
Commission to turn over to the I.C.C. the S.E.C. documents in the Justice 
Department's possession. 

Hinely had to contact Caruthers to see some of the documents which 
Caruthers had removed from the Court. 

According to personnel in the Justice Department no word of actual 
settlement cr of intention actually to settle with the plaintiff came to 
the Justice Department until Counsel for the Sakis Commuttee, Mr. Caruthers, 
late Friday afternoon, August 22, 1952, cane to the Department to procure 
the signature to papers in connection with the dismissal of the plaintiff's 
appeal to the Supreme Court which dismissal was required by the terms of 
the settlement between the Boston and Maine Railroad and the plaintiffs. 

At that time, Caruthers said he was ill, he had devoted 34 years to 
the case, spending substantial sums of money out of his own estate, going 
so far as to mortgage his home, and that the Sakis Committee had refused to 
put up $7,500 to $10,000 necessary to print the record on appeal to the 
Supreme Court. He said that the Railroad had agreed to try to retire 
$2,000,000 worth of preferred stock and would increase the equities of the 
Sakis group. He said that after payment of expenses, the fee would be 


inadequate, 





Te 


The appeal was dismissed from the Supreme Court. Justice Department 


personnel say that Caruthers had the impression that the hearing on the 


question of fraud would continue with the J.C.C.!s Bureau of Inouiry 
carrying the burden of proving fraud. 

Personnel of the Justice Department sent Caruthers to Acting Solicitor 
General Robert L. Stern with respect to the signing of a stipulation agree- 
ing to the dismissal of the appeal to the Supreme Court and pointed out that 
with Caruthers out of the case, no one would be able to present to the 
Court any question of irregular procedure if the I.C.C. found that there 
was no fraud committed. 

Personnel of the Justice Department asked for supplemental instructions 
but, apparently, their superiors concluded that Caruthers! withdrawal did 
not require any change in the Justice Department's plans and that the 
Bureau of Inquiry of the I.C.C. could still see that the matter was properly 
presented to the I.0.C. 

The Agreement for Dismissal of Appeal which was filed in the Supreme 
Court of the United States reads as follows: 

IN THE SUPREME COURT OF THE UNITED STATE 
Term 1952 
MABEL BENSON SAKIS, et al., 
ppellants 
Appeal No, 251 
October Term 
vs 


UNITED STATES OF AMERICA, 
et al., 


Appellees 
AGREHBENT FOR DISMISSAL OF APPEAL 


The parties hereto having resolved their differences, it is hereby 
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stipulated and agreed by and between counsel for the appellants and the 
appellees that the appeal herein be dismissed, and the clerk of said Court 
is hereby requested to enter the said appeal as dismissed with the costs 
to be paid by the appellants. 


_S/__Donald S. Caruthers 


Donald 9, Caruthers 
\citorney for Appellants 


S/ Robert L. Stern as ; 
Attorney for Appellee United States of America 


S/ Robert J. Fletcher 
Attorney for Appellee Boston & laine Railroad 


S/ Allen Crenshaw, Acting Chief Counsel 

Attorney for Intervener, Interstate Commerce Commission 
S Hov vard Cae \ Jesti stwood 

Attorney for Intvervener, Old Colony Trust Company 


S/ Felix A. Fishman _S/ Leonard D, Adkins 


oe ee 


Attorneys” ‘for Interveners, Goldman Sacks and— Company and 
“i F. Rothschild and Company 


S/ Weaver & Gls v H. Glassie 


eee eee ar eee me ee Se 


Attorney for Wtartaer” Pennroe .d Corporation 


S Sidney V. Smith 


een eee ee Or ee ee 


Attorney for rp Eugene D. Hopper, Ernest E. 
Swartswelter, and Marian M. 
Swartswelter 
It is interesting to note that it is signed by the Acting Solicitor 
General Robert L. Stern, Attorney for appellee United States of America 
and by Allen Crenshaw, Acting Chief Counsel, Attorney for Intervener, 
Interstate Commerce Conmission. 
From the above development of the facts, it appears that the Justice 


Department relied entirely upon a private attorney, Mr. Caruthers, and upon 


the Bureau of Inquiry of the I.C.C. to develop the serious questions of 
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fraud and irregularities that it had raised in the Court. It did so in 


Spite of the fact that it was given notice by Mr. Caruthers, as early as 


April 23, 1952, six days before the first day of the I.C.C. hearings, that 


the Sakis Committee was not in a sood position to put up much of a fight 

to withstand any appreciable amount of pressure by way of offers of settle- 
ment or otherwise. The Justice Department held to its initial decision in 
spite of the fact that it learned of the Sakis Conmittee!s decision to with- 
draw from the case on August 22, 1952, when only the Prehearing Conference 
had been held before an I.C.C. examiner on April 29, 1952. It knew of 
Caruther's definite intention to witndraw from the case three days before 
the hearings proper began; three days before Caruthers and others actually 
withdrew from participation in the I.C.C. hearings. 

Under the circumstances, one cannot escape the conclusion that the 
Justice Department committed at least a serious error of judgment by not 
accepting the I.C.C.'s invitation to take over the presentation of the charges 
of fraud and irregularity before the I.C.C. 

What possible explanation can exist for this inaction on the part of 
the Justice Department? 

There could exist several underlying considerations that could not be 
brought to the forefront, but that could conceivably have influenced the 
Justice Department's personnel in their decision not to press their charges 
before the I.C.C. 

For instance, it could be that the Justice Department personnel felt that 
their allegations concerning lack of due process in the proceedings before the 
I.C.C. constituted the stronger part of their case. Perhaps, when the Court 
found against the Justice Department on those issues, the Department's 
personnel decided not to pursue the matter before the I.C.C. amd invite 


another defeat. They would not readily admit that, even if it had been 
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one of their considerations. Lawyers are not prone to admit they 


have committed an error, Even if that factor was present in their decisions, 
they would not likely own up to it. The weakness of their case, as outlined 
hereafter, would make that argument a plausible one, 

Perhaps the personnel of the Justice Department hesitated to submit 
themselves to the jurisdiction of an equal, or in their minds probably 
an inferior agency, an independent Commission such as the I.C.C. It would 
be difficult to establish this as a factor as they would not readily admit 
being swayed by such considerations. These internal jealousies are some— 
times a potent factor in such decisions. I can hardly believe, however, 
that this element entered into the Justice Department's decision not to 

The Department had made serious charges 
fraud and irregularity and had thereby blemished the reputation of 
important companies and individuals. I cannot conceive of their not 
attempting to prove their charges because of such petty considerations, 

Several more plausible pretexts could be advanced in defense of the 
Justice Department's refusal to participate in the I.C.C. hearings. 

The Justice Departiuient could officially take the position that the 
United States was a necessary and statutory defendant in the Court with 
freedom to take positions contrary to the positions of the I.C.C. and to 
search for the facts to support its contrary positions. The United States 
was not a statutory party before the I.C.C., but would again become a 
party if and when the matter should go to Court a seccnd time, at which 
time the Department could reexamine and reevaluate the record including 
the record in the reopened hearing, 

That would simply explain why the Justice Department was not compelled 
to be a party. It would hardly constitute a good reason why the Department 


should not have made sure, in the public interest, that the charges it had 
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prepared would be efficiently presented to the I.C.C That is especially 


true in view of the fact that the Justice Department had the superior 


knowledge of its charges and the I.C.C. invited them to present them. That 
would not be a valid excuse for the inaction of the Justice Department in 
this case. 

The Department might take the position that Congress, by making the 
Department a necessary party in Court actions and not in the Commission 
proceedings, intended that the Denartnent should confine itself to Court 
activities. That would be a specious argument, especially in view of the 
fact that they have participated many times in Commission proceedings. It 
would seem that serious charges of fraud and irregularity should be con- 
sidered as important to clear up from the point of view of good governmental 
procedure and the public interest as any other type of case in which the 
Department has participated before Federal Administrative bodies, 
would be a lame excuse, 

The Department could plead its manpower problem as an excuse or in 
attenuation of its failure to ap; i ring That would 
hardly be credible, in view of the fact thet it had made use of several 
persons in the Departiwent and the F.B.I. for several months to develop the 
case. It would seem that the Department would not withdraw when its particular 
plan of attack, while properly riddled with holes by the Court, was approach- 
ing the point of fruition, 

The Department could hardly plead that it might be embarrassed by its 
participation before the I.C.C. in future criminal litigation, as criminal 
proceedings would be independent proceedings, with issues quite separate and 
distinct. For instance, the fact that it cold not succeed in proving a 


conspiracy before the I.C.C. would not prevent it from proving a criminal 
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conspiracy before the Courts, if the facts justified the prosecution. This 
excuse would not be a valid one, 

It is even possible that some other factor might be present which the 
Justice Departinent would not be in a position to disclose to us, For 
instance, the Justice Department personnel might have decided to make as 
big a case as possible of a more or less weak one in order to bolster another 
case upon which the issues had a bearing. Such tactics are sometimes 
resorted to by prosecutors. If that were a factor here, it would merit the 
most severe condemation. It is neither moral nor ethical to blacken the 


reputations of prominent individuals and institutions in order to strengthen 


an analogous case. I am not indicating that this was a factor in this case, 


but that if it were, the Department might not wish to reveal that other 
analogous litigation, still treated as confidential, is in the process of 
Gevelopment, If that were the case, the Department might feel that only 
Court action could bolster their case, 

If the Justice Departiient did seek to justify its action, it more 
likely would attempt to hide behind the cloak of so-called independent 
spheres of jurisdiction between Government agencies. They might say that it 
was up to the I.C.C. to ferret out the proof of the charges contained in 
the Justice Department's affidavits and depositions, It is true that the 
I.C.C. was intensely interested in the charges. It sent personnel from its 
Bureau of Inquiry to look over the depositions, affidavits and other 
material of the Justice Department. The Bureau of Inquiry appeared at 
subsequent hearings of the I.C.C. and introduced, questioned ard cross- 
examined witnesses in an attempt to discover whether the contents of the 
affidavits and depositions were true, However, they did not possess the 


intimate knowledge of the conditions under which these documents were 
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obtained. They were not in a position to meet the objections of the adverse 
parties to the documents with a thorough knowledge of how the documents 
were obtained, as the Justice Denartment was. 

For instance, in the ovtline of developments above, it was shown that 
the Chairman of the I.C.C. wrote to the Justice Department on June 6, 1952, 
that an Attorney, L. W. Hinely, in the Bureau of Inquiry of the I.C.C. had 
been assigned to examine the evidence in the Justice Department's files 
with the thought that he might want to introduce in the future proceedings 
before the I.C.C., such portions thereof, such appropriate witnesses, as he 
deenied material. 

Mr. Hinely did not have the benefit of this evidence at the Prehearing 
Conference on April 29, 1952. Presumably, he had had occasion to familiarize 
himself somewhat with the evidence by the time of the first hearing on 
August 25, 1952. Still, he had no advance notice that Caruthers was going 
to pull out of the case at that first hearing. At the August 25th meeting, 
Caruthers, in connection with his withdrawal from the case, withdrew his 
petitions requesting subpoen2zs of various witnesses and documents. 

Caruthers stated that he nad thie documents which he had removed from the 
that he would return them to the Clerk's Office in the Court 


25, 1952 Hearing - I.C.C., Boston, Mass., p. 877). He explained 


that the Bureau of Inquiry would establish irreparable injury, etc. in the 


case; that he had made his documents available to the Bureau of Inquiry 
whose personnel had read them in Caruther's office. At this point, Hinely 
felt forced to protest: "I don't mean to indicate we have or do not have 
documents like those. (Ibid., p. 876). He added: "I presume the Sakis 
Committee has those documents. I do not have those dccuments." (Ibid., p. 


877). He stated further that he didn't know whether he had copies of some 
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of them or not, and concluded; "I think that statement by me is sufficien 


and we will put cn whatever evidence we have", (Ibid., p. 877). Finally, 


Caruthers stated that if the documents were necessary for the Bureau of 
Inquiry during the proceedings, he would loan them. (Ibid., pe 878). No 
one appreciated more than Hinely of the I.C.C. how both the Justice Department 
by abstaining from participation and Caruthers, by withdrawing, had left 
him high and dry, and in an attempt to introduce an exhibit in the August 26th 
hearing, he exclaimed: 
"T am in a bad situation, in that as everyone knows what the 
developments were yesterday morning -- and I stated here I am 


not making any contentions -- I am seeking to put facts into 
the record, and at this time I am not taking a position." 


n 


(See Aug. 26, 1952 Hearing —- I.C.C., B oston, Mass., 
pp. 1229, 1230, 1231). 


By trusting to private counsel to present its charges of fraud and 
irregularity, the Justice Department invited what took place in this case. 
Private counsel withdrew at the request of their clients and did nothing 
further to establish the truth of the affidavits and depositions. The 
facts concerning those documents were peculiarly within the knowledge of 
the Justice Department and they alone could be expected to make the most 
of them. 

I can think of no valid reason why the Justice Department, after 
blackening reputations through serious charges of fraud and irregularity and 
raising questiong of vital public interest, should sit supinely back and 
let those charges ride the waves of personal interest and chance. [Either 
the Justice Department believed that its charges of fraud were true or it 
did net, If it did believe in the truth of its affidavits and depositions, 
it owed at least a moral cuty to the Covernrent and to the public to support 
them before the I.C.C. If it discovered that the charges had been brought 


lightly by zealets in the Department, it should have appeared and told the 
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I.C.C. that it had serious doubts concerning them. If the Department had 
such doubts, it should have questioned witnesses in the I.C.C. hearings and 
ascertiined whether the contents of these documents were true or whether 
they had been obtained in a cursory hit-and-miss fashion. 

Finally, it could be that the present Attorney General will take the 
position that what was done then was the responsibility of the past Administra- 
tion. It is undeniable that the Justice Department did not have to participate 
in the I.C.C. hearings although it did have to be a party to the Court pro- 
ceedings. Unless it were shown that the I.C.C. did not obtain the substance 
of the information contained in the affidavits and depositions, the Attorney 
General could in all propriety adhere to the view that there is no justifica- 
tion for reopening the proceedings before the I.C.C. upon the eve of a stock 
modification plan decision that is long overdue, Zven though he totally 
disapproved of the manner in which this matter was handled by the Department 
under his predecessor, he could simply take the non-committal position that 


1 


each case in the future will be judged upon its own merits, 
HE JUSTICE DEPARTIENT'S CHARGES AND THE DOCUMENTS 
UPOi) WHICH THEY WERE BASED 
The long trial brief of the Justice Devartment and its amended answer 
could be taken point by point here and weighed against the evidence pro- 


duced in the I.0.C. hearings. This would be unduly repetitious and would 


result in a long document that wauld simply ramble on and on. Instead, 


for purposes of clarity and simplici the general charges will be 
presented and then the main documents upon which they were based will be 
weighed against the evidence adduced in the I1.C.C. hearings. Obviously, 
this d2scussion will omit the points upon which the Court ruled against the 


Justice Department, 
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The Justice Department's trial brief, in Civil Action No. 763-51, in 
the case of Mabel Benson Sakis, et al., Plaintiffs, v. United States of 
America, Boston and Maine Railroad, and Interstate Commerce Commission, 
Defendants, states: 


"The railroad solicitation of assents canmenced after July 10, 
1950, and continued until 5:05 P.M. on December 14, 1950, at 
Which time the railroad by telegram notified the Commission 
that the required percentage of assents of each of four classes 
of stock had been received and that the right of stockholders 
to revoke assents previously cast was »peing thereupon revoked, 
Subsequently, the railroad attached to its Supplemental 
Application No. 2, filed December 27, 1950, the certificates 
of the depositary and of the railroad itself to the effect 
that the required percentage of assents had been received 
during the submission period. The United States will prove 
that these two certificates were invalid in that the deposit- 
ary did not receive the required percentage of valid assents 
of the four classes prior to 5:05 P.M. on December 14, 1950," 


To support this contention, the United States will show; 


1. That railroad solicitors in seeking to induce stockholders to 
assent made representations exceeding the material approved by 
the Commission as to sufficiency and correctness, 


That contracts of the railroad with paid solicitors were con- 
trary to the terms and conditions approved by the Commission, 
and these solicitors were very active in obtaining invalid 
assents,. 


That the independent depositary did not function independently 
of the railroad, did not verify and accurately record the 
receipts of assents and revocations, and did not conform to the 
requirements of the Commission's orders. 


That the railroad acquired control of substantial blocks of 
stock through purchases by a railroad director, through 
borrowing by a paid railroad solicitor, and through connivance 
with the director of another corporation. 

(See pages 20 & 21 of Trial Brief) 


Under paragraph 1, above, the "proof" which the Justice Department had 


and filed with the Court was as follows: 


(a) An affidavit by Dorothy N. Davenport, of Greenfield, Massachusetts, 
that Greer, a paid solicitor for the Railroad, had told her he was 
connected with the Old Colony Trust and that it was the opinion 
of the railroad that the new stock would possibly produce more 
revenue for the common stockholders. 
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At the I.C.C. hearings, Greer denied under oath that he had in- 
dicated to her that he was connected with the Old Colony Trust 
Co. (See I.C.C. Hearing, Aug. 26, 1952, Boston, Masse, pe 1144). 
Furthermore, there is no indication that even if the false state- 
ment had been made, that it resulted in a letter of assent being 
sent in an account of such false representation. 


In fact, the affidavit itself contains the further information 
that the 100 shares of common stock involved were in the name of 
her deceased father, William A. Davenport and that the mother, 
Belle M. Davenport, executed a letter of assent to the stock. 


The statement that the railroad was of the opinion that the new 

stock would possibly produce more revenue for the common stock= 
holders could be entirely true. If by the loose term "revenue" 

is meant "dividends", that was entirely likely, as the Railroad 
intended to pay dividends upon common stock imuediately 

after the_plan was approved. The common stock nad not paid aividends 
since at least 1932, The affidavit itself points out that this in- 
formation Was given in answer to Dorothy Davenport!s questions 


iime 


This affidavit was stipulated into the I.C.C. hearings (See I.C.C. 
Hearings, Aug. 28, 1952; Boston, Mass., pe 1543). One can see 
that neither the Railroad nor Old Colony Trust should have 
hesitated one moment to allow it into the record, as it proves 
nothing. 


An affidavit by Ethel Huber of New York City who owned 200 to 300 
shares of common stock. She complained that she received a tele=- 
phone call from a man whom she did not know but whose name she 
believed was O'Brien, This man advised her to sell her stock 

and told her that the stock was going down to seventy-five cents 

a shere. He offered to act as her broker. He called her a second 
time and again urged her to sell, restating that the stock was worth 
only seventy-five cents a share. She told him she would take her 
chances on her stock. Sometime after he called her, the stock 

went up considerably to five dollars and some fraction. A short 
while after these contacts from O'Brien, another man whom she did 
not know telephoned her. He said he was a Mr. Fisher employed by 
Greene & Co. of Wall Street, New York City and that he was solicit- 
ing business for his company. He urged her to sell her Roston and 
Maine stock because he said it was not worth more than seventy-five 
cents, At that time the market value of her stock was approximately 
$2225. She then gave her proxy to Mrs. Mabel Sakis who opposed 

the plan, 


Ethel Huber did not send in a letter of assent and her stock was 
not cainted as assented. This affidavit is perfectly worthless 
to set aside the plan or change the number of assents. 


Besides, at the I.C.C. hearings it never was established who did 
telephone her. 
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This affidavit was stipulated into the I.C.C. hearing (See I.C.C. 
Hearing, Auge 28, 1952, Boston, Mass., pe 1141). Again the Rail- 
road and Old Colony Trust had nothing to fear from this affidavit. 


The only thing this document could establish is that, during a 
stock modification plan, some people are interested in contacting 
stockholders to purchase their stock for speculative purposes or 
other reasons. That is obvious without an affidavit. 


An affidavit by Mary C. Leary, of Dorchester, Massachusetts, to 
the effect that a representative of the Railroad told her that 

the plan was a good one and that if the plan did not go through 
the present stockholdings would be practically worthless. She 

accordingly filed her assent for 100 shares of common stock, 


In the I.C.C. hearings, Greer, one of the Railroad's paid solicitors, 
admitted contacting her but denied under oath having told her the 
stock would be worthless. He stated that she asked his opinion and 
he said that if the stock rallies, it would be a good idea probably 
to sell it. He added that he probably gave that advice to her as 
his own opinion. (See ICC hearings, Boston, Mass., Aug. 26, 1952; 


pe 1143) 


‘ 


If the ICC chooses to believe Greer's testimony, they can refuse 
to believe that unfair or illicit solicitation was made. If 

Mary C. Leary asked for his opinion, he had a right to give it 

to her. Furthermore, the advice he gave her can hardly be called 
bad advice. 


Even if the 1.0.C. chooses to rely upon the affidavit by Mary C. 
Leary, they can take into account the fact that about one year 
elapsed between the solicitation and the affidavit, and that 
memories fade within one yeer as to the exact language used by 

a solicitor of assents. If Greer mentioned the fact that the 
intrinsic value of the shares of common stock would not be high 

if the plan did not go through, Mary C. Leary could well have 
formed the opinion at that time that her shares would be worthless 
and then, one year later, be convinced that Greer had told her 
that they would be worthless, 


There exists enough substantial evidence in the record for the 
I.CeC. to conclude that these 100 shares of common stock were 
properly included in the assented stock. 


This affidavit was stipulated into the record of the I.C.C. hearings. 
(See I,C.C. Hearings, Aug. 28, 1952, Boston, Masse; pe 1543) 
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An affidavit by Angelo Murchelano of Providence, Rhode Island. 
According to this affidavit, Greer said he represented the Boston 
and Maine Railroad. He advised Murchelano to dispose of his 500 
shares of common stock while it was still worth something because 
in all probability the value of the stock would decrease con- 
Siderably after the new stock recapitalization plan of the Rail- 
road went through. Greer also told him that if he wanted to sell 
his stock, he (Greer) could probably find a buyer fcr it. Murchelano 
then states that two or three weeks later he made up his mind to 
dispose of his stock, At that time he executed a letter of assent 
for the stock and mailed it in, even though he was opposed to the 
plan. 


Greer admitted in the I.C.C. hearings that he might have told 
Murchelano that he was employed by the Boston and Maine Railroad 

at the time. He stated under oath that he didn't recall indicating 
to Murchalano that in all probability the value of the stock would 
decrease after the plan went into effect and advising him to sell 
the stock. (See I.C.C. Hearings, Auc. 26, 1952, Boston, Mass.; 

pe 1145). Greer testified that Murchelano asked him his views on 
various stock angles (Ibid., p. 11/6). 


Again, the I.C.C. can believe one or the other sworn testimony. 
Even if Murchelano'ts testimony is taken at face value, as a perfect 
record of what transpired about one vear before, Greer told him 
nothing but the truth, that he was employed bv the Railroad (as 

a paid solicitor of assents), Furthermore, it was not explained 
what "value" Greer and hurchelano were talking about. Whether 
Greer was discussing the market value of the intrinsic worth of 

the present stock, it was a correct prediction that the value of 
the old stock would decrease after the plan went into effect, 


The Murchelano affidavit was stipulated into the record of the 
I.C.C. Hearings (See I.C.C. Hearings, Aug. 28, 1952, Boston, Mass., 


pe 1543). 


The fact that jlurchelano sent in his letter of assent although he 
was opposed to the plan is immaterial. Murchelano could exercise 
his right to assent his stock whether he approved of the plan or 
not before he sold it, or the buyer could assent it when he re- 
ceived it. 


This affidavit is worthless as evidence and it can be readily under- 
stood why the Railroad and others did not oppose its being admitted 
in evidence, 


Three affidavits, one each from Paul Levitt, of Brighton, lass., 
Irving Levitt, of Boston, Mass., and Harry Levitt, of Brighton, 
Mass. All of these affidavits concern the 800 shares of common 
stock assented by the father of the other two, Harry Levitt. 
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Paul Levitt's affidavit is worthless as evidence. In substance, he 
states that a man named Joe told him there were almost enough 
shares to put the plan through and that the plan was going to be 
adopted regardless of whether or not his father signed his letter 
of assent. 


This testimony was introduced by Hinely of the I.C.C. (See I.C.C. 
Hearings, August 25, 1952, Boston, Mass.; pe 941). 


Greer admitted having talked to Paul Levitt. (See I.C.C. Hearings, 
August 26, 1952, Boston, Mass., pp. 1108 & 1109). 


Apparently, the Justice Department hoped to prove through this 
affidavit that Greer used solicitation material that had not been 
approved by the I.C.C. The I.C.C. had not allowed the Railroad 
in its printed material to predict that the plan would very 
probably be approved in the near future. 


However, Greer was not asked on the stand whether he had made that 
statement. Furthermore, if he had, the I.C.C. can consider the 
Court's statement, above, that it was not unmindful that there is 
danger in oral solicitation, but that there is a safeguard in that 
the security holder can always look to the printed solicitation 
material. Furthermore, there is no indication that this statement 
was communicated to the security holder, the father, Harry Levitt. 
There being no evidence that this statement swayed Harry Levitt, 
Paul Levitt's affidavit can be totally disregarded. 


The next affidavit, by Paul Levitt's brother, Irving Levitt would 
be very damaging if taken at face value. Irving Levitt states that 
Greer called to see him about 10 or 12 times and told him that he 
had a high position on the Boston and Maine Railroad; that the 
common stock was worthless; that it was worth as little as twenty- 
five cents a share; that he was on the Board of the Boston and 
Maine Railroad; that Greer promised to get Irving Levitt a good 
position as a driver for the Railroad if he would get his father 
to assent his stock; that Irving Levitt should tell his father 
that it was worthless; that Greer told him if he got the letter 

of assent signed, Irvine Levitt would get the job; that Greer 
offered to advance him money as a loan; that Irving Levitt's 
father signed the letter of assent against Irving Levitt's advice. 


Greer admitted speaking to Irving Levitt a few times but denied 

all of Irving Levitt's statements under eath and stated emphatically 
that he didn't ask him to influence his father to sign the letter 

of assent. (See I.C.C. Hearings, Aus. 26, 1952, Bostm, Mass., 

pp. 1110-1113). 


Irving Levitt was subpoenaed by the I.C.C. but he did not respond 
to the subpoena. He was sought throughout the hearings and made 
no answer when his name was called. 


The charges in the Irving Levitt affidavit were so vicious and 
devastating, that they should not be considered without the test 
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of cross-examination, Irving Levitt did not respond to the sub- 
poena. His father, when his attention was called to a statement 
by Irving Levitt that his father had signed a yellow sheet of paper 
(without knowing that it was a letter of assent) stated under oath 
at the hearings: "My son don't know nothing at all. I walked in 
myself, and I sold it (his block of stock)," (See I.C.C. Hearings, 
August 25. 1952, Pe 944). 


Irving Levitt's affidavit, Paul Levitt's affidavit and Harry 
Levitt's affidavit all prove that the sons advised their father 
not to sign the letter of assent, Therefore, it cannot be argued 
rationally that Harry Levitt's stock should not be counted as 
assented because of Greer's remarks to his sons, 


Irving Levitt's affidavit states that his father said in December, 
1950, that he was thinking about selling his stock because he was 
fearful that it mizht go lower, It was not Greer who secured Harry 
Levitt's stock (See I.C.C. Hearings, Aug. 26, 1952, Boston, Nass., 
p. 1113). 


It was conclusively proven at the I.C.C. Hearings and admitted by 
Harry Levitt that Harry Levitt, of his own accord, sold his stock 
to make a profit when the market was quoted at 2 3/4 to 3. He 
received 3 1/8 for his stock, It may be that he did not realize 
that he was signing a letter of assent at the same time, but the 
buyer unquestionably did. There is no indication that Harry Levitt 
would not have signed the assent in order to get more than the 
market price for his stock, Whether he or the buyer of the stock 
Signed the letter of assent is immaterial. Harry Levitt should 
have read what he signed, It was not proven or alleged that those 
who presented the letter of assent to him for his signature knew 
that Harry Levitt did not realize that he was signing a letter of 
assent or that they tried to trick him into doing so. This is a 
case where the principle of "caveat vendor" should apply equally 
with that of "caveat empter". Harry Levitt could have refused 

to sell his shares of stock and he could have refused also to sign 
a letter of assent. However, if he sold, he could not prevent the 
buyer from signing the letter of assent. 


This stock was purchased by Tucker Anthony and Co. for Mr. Coolidge's 
account, Mr. Coolidge was a director of the Railroad, This aspect 
of the matter will be discussed under the Coolidge purchases of 
stock, infra. 


An affidavit by John Ryia of Fairview, California, who assented 100 
shares of common stock, He states that a Mr. Alston of Georgeson 
and Co., another paid solicitor of assents for the Railroad, told 
him on the telephone that "the stock was practically worthless" 
and’ hevshould sign the letter: of assent.::Mr.. Alston told him "the 
stock was under water" and that he did not think the stockholders 
would get much for their common stock because it was practically 
worthless. Ryia seld his stock several days later after assenging 
his shares, 
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Mr. Nye, a partner in Georgeson & Co. testified at the I.C.C. 
hearings that they have an employee named Alston in their Los 
Angeles Office and did have such an employee in 1950 during the 
relevant period. (See I.C.C. Hearings, September 10, 1952, New York, 
Ne Ye, pe 1763). He also testified that he had ascertained since 
that Alston had solicited a stockholder named Ryia (Ibid.). 


However, no further effort was made to determine whether Alston 
had made the statements attributed to him by Mr. Ryia or not, 


Mr. Nye did state under oath that he was entirely satisfied that 
none of the representatives of Georgeson & Nye made any improper 
statements. He then added; 


"It (my statement) is based on the character of our representatives, 
the experience they have had in solicitation, the number of years 
they have been soliciting, their previous background and the fact 
that they know and we know that we won't stay in business very long, 
if we made improper stateinents in solicitation. We have handled 
175 campaigns in the past 12 months, and no one campaign is worth 
the risk that you would subject yourself to by making improper 
statements", (Ibid,, p. 1771). 


The I.C.C. could believe the Ryia statement or conclude that suffic- 
ient proof has not been adduced to outweigh the reputation of 
Georgeson & Co. and its employees, as testified to by Nye. 


Again, the I.C.C. can take into account the fact that about one year 
had elapsed between the telephone conversation and the sirning of 
the affidavit. 


Mr. Nye also stated that the representatives of Georgesen & Co. 
might have stated that the common stock was not of much intrinsic 
value, which was substantially the same as the Railroad's printed 
solicitation matter to the effect that without the plan, the 
common stock would probably not get dividends for 77 years under 
good earning conditions. This material was approved by the I.C.C. 


The I.C.C. may choose to believe that some such statement was 
probably made by Alston and that, a year later, it may have been 
Ryiats belief that he said it was worthless, 


Again, the I.C.C. can rely upon the Court's statement, referred to 
above, that there are certain dangers to oral solicitation, but 
that the remedy lies in the fact that the stockholder may always 
turn for the facts to the printed solicitation material which had 
been approved by the I.C.C. and distributed to stockholders. 


The Ryia affidavit was stipulated into the record of the I.C.C. 
hearings. (See I.C.C. Hearings, Aug. 28, 1952, Boston, liass., 


Pe 1543). 
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An affidavit from Irwin R. Sniith who at the tine he was contacted 
owned 2700 shares of common stock. He was not convinced that the 
plan was good. A representative from Georgeson & Co. tried to 
convince him of the merits of the plan without putting any pressure 
upon him but failed to convince him. Finally, lir. Nye, of 
Georgeson & Co, told Irwin Smith that he was representing a group 
of Boston and Maine preferred stockholders who were very anxious 
for the plan to be consummated and that they had authorized him or 
Geargeton & Co. ta act for them in attempting to procure assents to 
ion stock for reorganization. Nye offered him 3 7/8 when the 
market was between 2 7/8 and 3 1/4. Irwin Smith's cousin, a register- 
ed representative of Hirsch & Co., investment brokers, advised him to 
take the offer. Nye said they wuld check first to see that it was 
unassented stock, Irwin Smith assented his 2700 shares but made it 
Clear in his aifidavit that he would not have assented his 2700 
Shares of Boston & Maine stock except for the faet that it was bought 
from him above market, and that it was a condition of the sale that 
he assent his stock before signing. 
Nye admitted in the I.c.C. hearings that Georgeson é Co, had 
solicited Irwin Smith (See I.C.C. Hearings, September 10, 1952, 
New York, N. Ye, pp 1768 & 1769). 


This is another instance where a stockholder sells his stock and is 
Willing to accept a concition precedent that he assent his stock 
before selling it. If he did not do so, the purchaser could still 
assent the stock himself after the purchase, )}iuch the same 
observations are applicable as in the case of Harry Levitt at the 
end of (e), supra. 


To the extent that this evidence ties in with the question of 
whether Georgeson & Co. or Nye (for his wife) could purchase the 
stock, the matter will be discussed, infra, in connection with 
the Nye borrowing and purchasing of stock. 


__ Irwin Smith affidavit was offered in evidence by Hinely of the 
I.C.Ce and admitted without objection. (See I.C.C. Hearings, 
August 26, 1952, Boston, Mass., pp. 1203 & 1205). Again, one can 

cendity understand why the Railroad and others did not object to 

the admission in evicence of an affidavit which tends to prove so 
little. 


An affidavit by Jack Sachs of Cincinnati, Ohio, who assented his 

100 shares of common stock. He states that a man aunieaahad him 

at his place of business and said that unless he signed a letter 

of assent to the plan, his 100 shares would ¢o down in value still 
further and might becone practically worthless. Jack Sachs did not 
sign the letter of assent at that time, but started to think serious- 
ly about the entire matter. He concludes: "In my opinion, the 

stock has been a 'dog! ever since the day I bought it, and I sub- 
sequently signed a letter of assent and sent it in." 
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Nye, a partner of Georgeson & Co. admitted in the I.C.C. hearings 
that an employee of Georgeson & Co, contacted Jack Sachs (See I.C.C. 
Hearings, September 10, 1952, New York, N. Y., pe 1764). 


The record is not complete and it was not proven at the hearings 
that that employee or any other employee of Georgeson & Co. had 
made the statements attributed to a "man" in the Jack Sachs affidavit. 


Furthermore, the affidavit by itself is worthless, It is quite clear 
that Jack Sachs thought it all over by himself independently and, 

as he says in his affidavit, he concluded it had been a "dog" ever 
Since he bought it. That apparently made him resolve to try to dn 
something about it and he assented his i00 shares which he later sold. 


The statement that his lOO shares "would go down in value still further 
and might become practically worthless" if the plan was not adopted 
hinges upon whether the intrinsic value was being discussed. If so, 
the statement was quite accurate and quite in keeping with the printed 
material approved by the I.C.C., as explained above, After a year's 
lag between the conversation and the affidavit, perhaps no one could 
remember whether they were discussing the intrinsic value or what 

type of value at the time, 


Lastly, as pointed out by the Court, the stockholder could always 
fall back upon the printed material approved by the I.C.C. for 
correct information. 


The Jack Sachs affidavit was stipulated inthe record of the I.C.C. 
hearings. (See I.C.C. Hearings, Aucust 28, 1952, Boston, ifass., 

pe 1543). Again, the Railroad and others had little to fear from 
this affidavit, 


fidavits that were not put into the record 
cause they were worthless on their face. 


There were a number of af 
rs be 


of the LeCeCe hearin 


b 
For instance; 


An affidavit by Dorothy I. Dempsey, of Boston, Mass,, who states 
that she had already made up her mind to sell her stock but wouldn't 
have done so if Greer had not called on her, 


The I.C.C. hearings contain a remark of rare and solem humor that 
none of Counsel (including I.C.C. Bureau of Inquiry) is interested 
in putting this affidavit inthe record. (See I.C.C. Hearings, 
August 28, 1952, Boston, Mass., pe 1543). Of course, that proved 
nothing. 


An affidavit by Samuel Harris Feingold, of New York, N. Y. who states 
that someone, he doesn't know whom, telephoned him and said his 100 
shares of common stock would be worthless if he did not sign the 
letter of assent, 
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Neither in the affidavit nor at the I.C.C. hearings was this 
"someone" identified. Naturally, this cannot be attributed to the 
Railroad or to its paid solicitors. The affidavit is worthless 
and undoubtedly that is why it was not inserted in the record of 
the I.C.C. hearings. 


An affidavit by Mrs. Mary Brksa, of Whiting, Indiana, who states 
that Georgeson & Co. asked her by postcard to call Mr. Roloff. 
Roloff contacted her and told her that if she assented her 200 
shares of common stock she would receive a dividend and also new 
stock in place of the old. She states that she has received 
neither. Naturally, as the plan has not yet been approved, She 
would have received both as soon as the plan was approved, as 
announced by the Railroad, 


Again, there was no reason to insert this affidavit in the record 
of the I.C.C. hearings, 


An affidavit by Daniel J. Sweeney of Baliston Spa, New York, who 
states that he got a telephone call from Albany urging him to sign 
a letter of assent. He "believes" the man who called was named, 
Sweetser. This man told him it would be better to reorganize the 
Railroad than to have it go into bankruptcy proceedings, 


The man who telephoned was never identified in the record of the 
I.C.C. hearings. Obviously, he cannot therefore be cmsidered as 
a representative of the Railroad. No further comment is required, 
as he sold his stock after the closing of the submission period 
and there is no indi he. assented his s 
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The affidavit is worthless on its face, 


An affidavit by a Mrs. Eleanor Johnson, of Dayton, Ohio, who received 
a long distance call from an individual whose name she doesn't know, 
He told her she was holding up the reorganization plan and that the 
stockholders were going to assent anyway; that the sooner the 
Railroad got the assents, the better for the Railroad and all the 
stockholders, He sent her another form and she assented her 100 
shares of common stock, 


The affidavit is worthless, It does not identify the one who 
made the telephone call. It contains no misrepresentation. 


An affidavit by Charles I. Podgor, of Atlantic City, New Jersey, 

He was against the stock modification plan. He states that he 

gave his proxy to the Sakis Comittee. Later his broker, in whose 
name his stock was held, told him that someone in New York wanted to 
borrow his 1000 shares of stock and pay the usual premium for such 
borrowing. He agreed to lend his stock, The 1000 shares were 
assented to the plan while they were borrowed. Later his 1000 
shares of stock were returned to him, 
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There is no indication that he told the one borrowing his stock in 
New York that he was against the plan and did not want his 1000 
shares assented, It will be pointed out in connection with the Nye 
borrowing of stock, infra, that the beneficial owner, the borrower 
of stock, can assent shares of stock while he is the beneficial 
owner of such stock. Podgor could have guarded himself against 
having his 1000 shares assented by not lending his stock or by 
lending it with the reservation that it could not be assented, if 
that were acceptable to the borrower. He loaned his shares for a 
profit and took the usual risk that they could be assented while 

on loan. He can blame only his ignorance or his imprudence for the 
consequences. Certainly, neither the Railroad nor Old Colony Trust, 
the depositary, can be blajuied for counting those shares as properly 
assented, as they did not know they were borrowed shares. (See 
infra, the Nye purchasing and borrowing of stock). 


An affidavit from Angelo La Conte, a brother-in-law of Mr. Zucker, 
whose controversial stock transaction will be discussed later. 

La Conte conplains of misrepresentations which induced him to assent 
his 1300 shares of common stock. However, regardless of the truth 
or falsity of the alleged misrepresentations, which were not further 
established through testimony, the I.C.C. hearings brought out 
conclusively that the Railroad and Old Colony Trust, upon receipt of 
a telegram from his attorney, honored his revocation for his 1300 
shares before the close of the submission period, (See I.C.C. Hear- 
ings, August 27, 1952, Boston, Mass., pe 1371), although they did 
not have to, as the written revocation was actually received after 
the close of the submission period (See I.C.C. Hearings, Aucust 28, 
1952, Boston, Mass., pp. 1500, 1501). 


As this affidavit cannot possibly chance the result, there is no 
point in even discussing it. 


An affidavit by Doctor Peter D. Bianco who states that a Mr. Donnelly, 
from Davenport, Iowa, telephoned to him and told him his common 
shares of stock were worth twelve to twenty-five cents a share. 


This affidavit was discussed at the I.C.C. hearings. Both Dr. 
Bianco and his cousin, Barney J. Ghiglieri, the President of the 
Citizens National Bank of Toluca, Illinois, were questioned about 
the transaction involving 1000 shares of common stock. 


Neither the Railroad nor its paid solicitor, Georgeson & Co. had 
an employee named Donnelly in that area of the country. The 
identity of the man named Donnelly was not established. Therefore, 
the misrepresentation cannot be ascribed to the Railroad. 


Furthermore, it appeared conclusively from the testimony that 
Dr. Bianco assented his stock voluntarily and sold his stock at a 
profit at the urging and advice of his cousin, Barney J. Ghiglieri. 





< 


Dr. Bianco had made an affidavit in which the dates seemed to 
establish that a valid letter of assent could not have been received 
by Old Colony Trust before the close of the submission period, on 
December 14, 1950. His testimony under oath at the I.C.C. hearings 
was at variance, in this respect, with his affidavit. He explained 
that a Mr. Grant of the Justice Department had furnished the dates 
in the affidavit, which dates had been arrived at by a process of 
deductions. He had signed the affidavit because the dates then 
seemed likely. However, he had since checked into the dates and 

he definitely recalled that when his letter of assent was sent in, 
he had the 1000 shares of Boston and Maine stock in his hands (See 
I.C.C. Hearings, August 27, 1952, Boston, Mass., ppe 1297, 1298, 


1299). 


The testimony of his cousin, Barney J. Ghiglieri, and the other 
evidence introduced established conclusively that a valid assent had 
been sent in ample time to reach Old Colony Trust by December 13, 
1950, and to be normally reported to the Boston and Maine Railroad 
on December 14, 1950, which was the usual course of procedure, 

Mrs. Elizabeth Walker, who processed these assents, testified under 
oath that she had physical possession of the letter of assent from 
Dr. Bianco before she incorporated it in the letter which went to 
the Boston and Maine Railroad on December 14, 1950 (See I.C.C. 
Hearings, August 27, 1952, Boston, Masse, pe 1421). 


There cannot be the slightest reasonable doubt of the validity 
of the assent of the Bianco shares, 


An affidavit by Sam H. Frumin of Chattanooga to the effect that he 
gave his proxy to the Sakis Committee. Apparently, someone forged 
his signature to a letter of assent and sent it in to the Old Colony 
Truste 


Neither the Railroad nor Old Colony Trust knew anything about the 
forgery. The letter of assent was received in the usual course of 
business. Both concede that it should not be counted as a valid 
assent. However, these 100 shares, in and of themselves, cannot 
possibly disturb the final result. Furthermore, this affidavit 

is not proof of irregularity on the part of the Railroad's paid 
solicitors. It is just as reasonable to assume that the forgery was 
committed by someone who wanted a reason to upset the plan later. 


A statement by Harry Zucker, of Bridgeport, Conn., that Greer 
indicated to him that he micht be able to make Zucker a director 

of the Railroad or get himcharged shipping rates. This was denied 
categorically under oath by Greer (See I.C.C. Hearings, August 26, 
1952, Boston, Mass., p. 1114) 


Whether one believes Zucker or Creer is immaterial in this matter, 
because it is quite clear from a reading of the record that Zucker 
tried to obtain the highest possible price for his stock and he 
wainted until he was quite sure that the plan would go through with- 
out his assent, when he took the highest price he could get for his 
stock. (See I.C.C. Hearings, September 9, 1952, New York, N. Y., 

pe 1588). Under the circumstances, the stock could be assented by 
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Zucker before the transaction or by the buyer who was in 
favor of the plan. 


There is much testimony as to whether Zucker was 
pressing Greer to find him a buyer for his stock at 
Zucker's price or whether Greer was pressing Zucker to 
sell. Anyone reading the long testimony on this point 
with an open mind will conclude inevitably that Zucker 
was not misled and that he sold of his own independent 
volition and based his decision upon the profit motive 
alone. 


The most puzzling aspect of the Zucker-Greer contro- 
versy is the attempt to prov>s that Zucker's letter of 
assent dated December 12, 1950, for 5000 shares (which 
Miss Walker of the Old Colony Trust reduced to 4300 shares), 
which was on file in the Old Colony Trust, was really 
predated and received by the Old Colony Trust after the 
Close of the submission period. 


According to Zucker, the letter of assent on file in 
the Old Colony Trust is the same that he signed on December 
15, 1950, the day after the close of the submission period. 
(See I.C.C. Hearings, September 9, 1952, New York, N.Y. 
pe 1580.) The question was asked of him at the I.C.C. hearings: 


"Will you just state very briefly now why you did that, 
Signed it on one date, dated it a different date?" 


Zucker replied: "Well, my attorney was there, Mr. Rostinoff, 
and when Mr. Greer told me to sign the date *December 12th! 
and I said it was December 15th, and Mr. Rosiinoff said it was 
all right for me to sign December l2th, I figured there was 
nothing wrong to it. I signed December 12th." (Ibid. ) 


Rosinoff took the stand to back up Zucker's testimony. 
He repeated the ciscussion as to the immateriality of signing 
December 12th. (Ibid.) Rosinoff then stated that the letter 
of assent shown to him at the hearing appeared to be the one 
Zucker signed on December 15th under the date of Decamber 12th. 
(Ibid, p. 1635.) Later he added: "I know this was the assent 
that was signed that day." (Ibid, p. 1636.) 
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This would seem quite conclusive if Zucker and Rosinoff could be 
trusted as witnesses, Zucker was asked whether or not he sicned 
a letter of assent on any Boston and Maine common stock cn any 
date prior to December 15, 1950. He added that by "no", he meant 
he did not, (Ibid., p. 1581). He added as emphatically: "Prior 
to December 15th, I never handed in a letter of revocation (Ibid., 
pe 1582). Then Zucker was shown his signature on a letter of 
revocation and he changed his testimony and said he "definitely 
did" (Ibid., 1582). That was a letter of revocation for 1300 
shares in his handwriting. 


A little later, when Zucker was asked why he had answered "no! 

to a question of counsel, he said he had meant "yes" but answered 
"no" sarcastically. (Ibid., p. 1609). His reliability as a witness 
Was beginning to wear thin, 


Zucker testified while under oath that he signed a letter of assent 
indicating his vote in favor of the Railroad plan covering 4300 
shares of stock. He first stated that he had 5100 shares but 800 
he hadn't received, and he assented 4300 (ITbid., p. 1572). When 

he is told there is evidence in the record that he got paid for 
5000 shares, he says; "It would arrive at about that figure", 
(Ibid., pe 1573). Then he says he doesn't know whether it was 

4300 or 5000 (Ibid., p - 1576). 


Zucker then testified that he signed his name and the date in one 
oneration at the same time. Then he is shown the original, assent 
No. 3690, and he changes his testimony to say it doesn't look like 
he did sign in one operation. Harry Zucker was in a light, bluis 
green ink, and December 12 was in a very dark black, (Ibid., p. 
1601). Zucker was asked to sign the month and then the figure 
"5000", These writings are an exhibit in the case, 


Morris Rossinoff, his lawyer, tried to back Zucker in this testimony 
also. Rossinoff explained under oath that Zucker had only 4300 
shares on him but soon got the 700 other certificates from the L. 
Watson Co. (Ibid., pp. 1616, 1617). 


The importance of this testimony is that Zucker's and Rossinoff's 
testimony are completely untrustworthy. Anyone looking at the 
original assent can see that the figure "5000" is in a different 
handwriting from that of the "4300" figure written under the "5000" 
which has been struck through. Miss Elizabeth Walker of Old Colony 
Trust testified under oath that she wrote in the "4300" figure to 
represent only those shares still unassented. (See I.C.C. Hearings, 
Aucust 26, 1952, Boston, Mass., pe 1422). On March 27, 1953, I 
secured samples of Miss Elizabeth Walker's handwriting of 
"September 12" and of "5000", I have that evidence, and the sample 
of Zucker's writing. It does not require an expert knowledge of 
handwriting to see who was telling the truth. The "5000" figure 

is definitely in Zucker's handwriting. The "4300" figure is un- 
questionably in Miss Walker's writing. 
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Therefore, either “ucker perjured himself in stating 
that he signed a letter of assent for 4300 shares or one 
can reasonably conclude that he was completely reckless 
in his testimony and did not care whether his statements 
were true or false. 


Zucker first began to buy into the Beston and Maine 
Railroad's common stock in May of 1949, shortly after the 
first hearings before the I.C.C. upon the plan were 
concluded, and at a time when it was clear from newspaper 
reports that a small group of stockholders were giving the 
railroad loud opposition. 


The exhibits attached to the depositions of Harry Zucker 
show that over a period of time from May 1949 to December 15, 
1950, the date when he sold 5,000 shares to Mr, Coolidge, 
Zucker purchased 5300 shares of Boston and Maine Common stock. 
He purchased a few shares subsequent to December 15, 1950 but 
apparently had sold it all by November of the next year, since 
in the course of the deposition taken on November &, 1951, 
the question was asked (Page 65) - "Do you own any Boston and 
Maine stock now?" Answer: "No, I donft." 


There is no indication anywhere in the record that during 
the solicitation period Rossinoff owned any of the railroad's 
stock. 


At the time of the annual meeting in April 1952, neither 
Zucker nor Rossinoff was shown on the list of stockholders of 
the railroad. However, both attended the meeting, and said 
they held stock standing in others’ names. They also claimed 
to have proxies in their possession, but did not present them 
nor attempt to vote any stock. 


Zucker is now shown on the Boston and Maine Railroad's 
latest stockholders' list as holding 300 shares of Common and 
Mrs. Rossinoff as holding 500 shares of Common. However, 
according to a recent letter received from Rossinoff by the 
railroad, which I saw in their files, the Zucker-Rossinoff 
interests control about 30,000 shares. Presumably a good part 
of this is owned by them but stands on the stockholders! list 
in the name of brokers or others. 


In other words, after being completely out of the picture 
early in 1951, Zucker and Rossinoff have been buying back in 
in recent months. 


In Rossinoff's letter, written within the last two months, 
he mentions the fact that Senator Tobey is looking into this 
matter and refers to him as the champion of what is right in 
railroad reorganizations. He indicates that he (Rossinoff) will 
do what he can to keep the plan from going into effect, even 
though the Zucker-Rossinoff interests assented their stock 
for a price higher than the market. 





Rossinoff tried to get 50 cents per share for himself over the 
price paid to Zucker in earlier negotiations pertaining to the 
Zucker stock (See I.C.C. Hearings, August 27, 1952, Boston, Mass., 
pe 1357). Both he and Zucker have amply demonstrated that they 
tried to hold up the Railroad or anyone who would be interested 
in purchasing their stock for a higher price. From the record, 
the I.C.C. can easily conclude that they are adventurers and 
opportunists in this stock modification plan, and that they may 
have an interest in misstating the facts. 


The most disconcerting fact about this trensaction is that the 
second assent for 5000 shares signed by Zucker in Bridreport, Conn. 
is no longer in existence, Greer testified that he threw it into 
a waste—paver receptacle when he reached South Station in Boston 
upon his return from Bridgeport. (See I.C.C. Hearings, August 26, 
1952, Boston, ilass., pp. 1079 and 1080), This testimony raises 
Suspicions. Greer's explanation is that Zucker telephoned him 

and was anxious to sell his stock. Greer told him he had made 
several trips to Bridgeport for nothing and that he would -o again 
if Zucker mailed in his letter of assent. Greer called Old Colony 
Trust and found out that they had received Zucker's assent (See 
Ibid. pe 1073). Greer was afraid Zucker would make trouble because 
Greer had told him someone would buy his stock if he assented, so 
he went to Bridgeport. The stock was bought by Tucker Anthony for 
Coolidge's account. Coolidge was a director of the Railroad and 
this aspect will be discussed, infra. Greer concluded that, as 
Zucker had assented his 5000 shares previously, this later-dated 
letter of assent was not needed so he destroyed it upon arriving 
at South Staticn. 


The incident is so peculiar, that the I.C.C. could conclude to 
believe neither Zucker or Rossinoff, on the one hand, nor Greer. 
In that case, their testimony would simply cancel each other's out, 


However, the I.C.C. must consider the testimony of Mr. Whitney, 
Vice President of the Bank in Bridgeport, Connecticut, who was pre- 
sent at the transaction on December 15, 1950. Mr. Whitney testified 
at the I.C.C. hearings that he recalls no discussion about pre- 
dating the letter of assent; that as a banker it is his custom to 
notice correct dates and that he is certain he would not accept a 
document that was not dated as of the date at which the transaction 
took place, namely December 15, 1950; that the letter of assent 
which Zucker produced from his pocket that day was more rumpled and 
mussed than the assent dated December 12, 1950, from the files of 
Old Colony Trust which was shown to him at the I.C.C. hearings. 
(See I.C.C. Hearings, September 10, 1952, New York, N. Yey pps 
1786-1789). 


Both Mir. Raymond McIntire and Miss Elizabeth Walker, of Old Colony 
Trust, testified under oath at the I.C.C. hearings that they saw 
the Zucker assent on Thursday, December 14, 1950, before the close 
of the submission period. (See I.C.C. Hearings, Boston, Mass., 
August 25, 1952, pe 1021, and August 27, p. 1421). 
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On March 27, 1953, I went to Boston and tried to supplement the 
paucity of searching cross-examination in the record of the I.C.C. 
hearings. I questioned lir. McIntire and Miss Walker at leneth and 
I am convinced that they are telling the truth. They told their 
story freely and honestly to Justice Department representatives 
from the start. I cross-examined them and J am sure that there was 
no conspiracy to hide the truth. I am certain that they would 
stand the fire of cross-examination before any Court or Committee 
and convince their listeners that they are telling the truth. One 
soon concludes that Miss Walker would not dare tell a false story 
to an F.BeI. man or a Government investigator. It is beyond the 
realm of reason to suspect that Mr. Whitney, the Vice President 

of a Bank in Bridgeport, Mr. McIniire, iiss Walker, Mr. Coulson 
and Mr. Covert of Old Colony Trust and Ruilroad officials all 
joined in a conspiracy to hide the truth from the Justice Denart- 
ment or other Government officials. 


The I.C.C. would rest on solid ground in concluding upon the 
evidence that the Zucker letter of assent reached the Old Colony 
Trust before the close of the submission period, No Ceurt could 
ever disturb that findine, if a way were found to appeal to a 
Court, on the evidence in the I.C.C. hearings. 


Zucker's stock was purchased by Tucker Anthony for Coolidge's 


LO 
account. This aspect of the transaction will be scrutinized, 


infra. 


The affidavits described above were all of those obtained by the 
Justice Department with the exception of a few, such as that of 
Robert H. Whitney, of Bridgeport, Connecticut, whose activities 
were more fully described in the testimony of the I.C.C. hearings. 
About seven depositions were taken from personnel and directors of 
the Old Colony Trust, the Railroad, etc. 


Except in the case of the Pizzini deposition, which was stipulated 
entirely into the I.C.C. record of the Hearings (See I.C.C. hearings, 
Sept. 9, 1952, New York, N. Y., pp. 1647-1650), the use of depositions 
was rendered unnecessary in the I.C.C. hearings, because the officials 
and personnel themselves were called to the witness stand. Thus 
fuller treatment was given to the various transactions involved 
through their testimony and cross-examination. 


Most of the sustaining documents, all those that were pertinent and 
relevant, gathered by the Justice Department, the Bureau of Inquiry 
of the I.C.C. and the F.8.I., such as photostatic copies of daily 
reports of "assents received" made by Old Colony Trust to the 
Railroad, New York Stock Exchange Quotations, etc., were admitted 
in evidence without objection. (See, for example, I.C.C. Hearings, 
August 27, 1952, Boston, Mass., pp. 1211-1220). 


The Pizzini deposition, which is as follows; "The parties stipulate 
that if B. Winthrop Pizzini were called as a witness, he would 
testify as follews:" 
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"tHis name is B, Winthrop Pizzini, his residence Stockton, New 
Jersey, and he is president and majority stockholder of the brokerage 
firm of B. W. Pizzini and Company, Inc., a registered securities 
dealer. The firm specializes in railroad securities and for some 
years Mr. Pizzini has been interested in Boston and Maine secutities, 
feeling that they were at times attractive speculations. He knew 
that the Pennroad Corporation had a substantial amount of Boston and 
Maine stock and he had followed this situation for several years, 
hoping that Pennroad would some time want to sell. 


"tIn the fall of 1950 he was advised by Benjamin Pepper, President 

of Pennroad, that a block of stock would be sold and Mr. Fepper 
requested a bid. Pizzini and Company made such a bid and were ad- 
vised just prior to November 15 that Pennroad was prepared to sell 

the stock to that company. The transfer took place on November 15, 
1950, at 12:57 p.em., Pizzini and Company purchasing from Fennread 
21,000 shares of Boston and liaine First Preferred Stock, Series "A", 
at a price of $4 per share, which was below the bid price on the 
Boston Stock Exchange. The purchase was made over the counter and not 
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on the Exchange, At the same time Amoskeag Corporation a] purchased 
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a block of Boston and Maine stock from Pennroad, 


"tat or prior to the time of sale, Mr. Pepper advised Mr. Pizzini 
that the stock had been voted in favor of the Stock Modification 
Plan of the Railroad and Mr, Pepper and lir. F. C. Dumaine, Jr., a 
director of Pennroad and an official of Amoskeag Corporation, were 
anxious that the assents of the stock sold to Pizzini and Company 
not be revoked during the voting period, Mr. Pizzini himself was 
in favor of the Plan and assured Mr. Pepper that the said assents 
would not be revoked. At Mr. Pepper's suggestion, he, Mr. Dumaine 
and Mr, Pizzini met in New York to discuss the matter, They agreed 
that the assents in question would not be revoked and Mr. Pizzini 
stated that the stock would be sold to his firm's customers with 
that understanding. 


"tThe three men also agreed that until the plan was approved or dis- 
approved by the stockholders, the stock in question would be voted 
under the direction of Mr. Pizzini, Mr. Dumaine and Mr. E. S. French, 
who was then president of the Boston amd Maine Railroad. It was 
also agreed that the stock from the Pennroad block would be sold 

by Pizzini and Company to its customers only upon their agreeing te 
let it stand in the name of Pizzini and Company and be voted in 
accordance with the forementioned understanding. The stock was, in 
fact, sold only under such circumstances, 


"tat the time of the agreement between Mir. Pepper, Mr. Pizzini and 
Mr. Dumaine, there had been no conversations with Mr. French on the 
subject. He was not a party to such agreement, and Mr. Pizzini dis- 
cussed it only with Mr. Dumaine in the presence of Mr. Pepper. 


"tQn November 20 Mr. Pizzini made a telephone call to Mr. French and 
told him the substance of the agreement, and on November 21 he wrote 
and sent a letter, photostatic cepy of which is marked for identifi- 
cation as page 1 of Exhibit No. H-68. Mr. Pizzini received back a 
letter dated November 28 from Mr. French, photostatic copy of a carbon 
copy of which is marked for identification as page 2 of Exhibit No. 
H-68." 
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" # On December 15 an announcement was made that the required number of 
assents had been received and the submission period closed. Shortly there- 
after Mr. Pizzini called Mr. Dumaine and Mr. French, both of whom confirmed 
Mr. Pizzinits understanding that the voting agreement was at an erd. Soon 
thereafter Mr. Pizzini'ts firm suggested to its customers that they dispose of 
the stock, and most of them did.? " 


It appears clearly from the deposition and from the evidence in the 
I.C.C. hearings that the agreement was entered into, without prearrangement 
with the Boston and Maine Railrosd, between Mr. Pepper, Mr. Dumaine and 
Mr. Pizzini. Although the agreement included a provision that until the 
plan was approved or disapproved by the stockholders, the stock in question 
would be voted under direction of Mr. Pizzi, Mr. Dumaine and Mr. &. S. 
French, who was then President of the Bost:.. and “sine HKailroad, Mr. French 
was not a party to the arreement. He accented tc be a voting trustee. 


When 3 trustees are named, the law is to the effect that all decisions 
are made by a unanimous vote, except in the case of a charitable trust. In 
this case, the purpose of the trust was to insure that the shares already 
assented would remain assented. It is totally unrealistic to contemplate a 
situation where Mr. French would want to rescind the assents and the other two 
would want to maintain the assents. However, if that uniikely situation 
developed, Mr. French could not veto the other two trustees, as they could get 
a court order to make him carry out the plain purpose of the trust. If the 
reverse were true, and the other two trustees decided to rescind the assents, 
Mr. French could make them adhere to the clear intent of the trust whrough 
a court order but this can hardly be construed to be a veto. The fact is that 
only those who created the trust could change the purpose of the trust during 
the submission period. It is hard to understand how the Railroad can be held 
to be in control of these shares under the circumstances. Furthermore, there 
is no proof that the Boston and Maine Railroad, as distinguished from Mr. 
French, had knowledge of the existence of the agreement or had approved or 
authorized its President to represent the Railroad as a trustee. This can 
hardly be considered a matter within the usual scope of a railroad president's 
authority. Mr. French accepted to be a trustee as an individual. The fact 
that he undoubtedly thought it benefited the Railroad does not vitiate his 
rarticipation as a private irdividual trustee in this matter. 


There was no suggestion or charge made that any purchaser of the stock 
involved was misled in this matter. He could refuse to purchase the stock 
or purchase it under the terms offered. I know of no principle of law that 
prohibits such an agreement and the Justice Department referred to none in 
its briefs. It relied solely upon the contention that the agreement itself, 
as a matter of fact, showed control by the Railroad. 


I cannot picture the I.C.C. becoming alarmed at this agreement in view 
of the fact that the Boston and Maine Railroad had included the holdings of 
both the Pennroad Corporation and the Boston Holding Company in its computation 
of percentages of assurances of assents in its application, over the objections 
of the Sakis Committee, with the blessings of Division 4 of the I.C.C., as 
early as April 19, 1950. (See. I.C.C. Finance Docket No. 16250, Boston and 
Maine Railroad Securities Modification, Report of the Commission, Division 4, 
April 19, 1950, page 422). 





In fact, even if Pizzini'ts 21,000 shares of First Preferred were 
excluded b:' the I.C.C., because of control by the Boston and Maine 
Railroad, they would have to be subtracted from the number of common 
shares outstanding as well as from the number of assents, 


Section 406 of the Mahaffie Act provides: 


"For the purposes of this section a security or an 
evidence of indebtedness shall not be deemed to be 
eutstanding if in the determination of the Commission 
the assent of the holder thereof to any proposed 
alteration or modification is within the control 

of the carrier or of any person <r pe.sons controlling 
the carrier," 


Accordingly, excluding Pizzini's 21,000 shares of First Preferred 
the assets still exceed the 75% - that is, excluding 21,000 from 
the base and from the assents. 


FIRST PREFERRED SHARES BEFORE AFTUR 


Out standing 387 ,833 366,833 
Required 290,875 275,425 
Certified 308,445 287 445 


Therefore, the Pizzini deposition cannot possibly have the effect 
of throwing out the plan. The Justice Department does not seem to 
have understood this simple provision of the Mahaffie Act. A 
simple arithmetical computation would have spared them such effort, 


The Coolidge purchases of stock. T. J. Coolidge, a director of 
the Boston and Maine Railroad, authorized his personal broker to 
make use of up to .}30,000 of lir. Coolidge's own money, an account 
with the broker, for the purchase of Boston and Maine Railroad 
common stock, (See I.C.0. Hearings, August 26, 1952, Boston, Mass., 
ppe 1168; August 27, 1952, p. 1258). The broker, Mr. Steward, 
consulted officers of the Boston and Maine Railroad to find out 
what stock was unassented so that he might locate it (Ibid., 
August 26, 1952, pe 1176). He also asked Mr. Smith of the 
Boston and liaine itailroad, who was very familiar with the prices 
of stock, whether a given price asked by a particular seller 

was a reasonable price to pay for the stock (Ibid.). However, 
the broker, Steward, made the final judgment upon the question 
whether a purchase should be made and whether a particular price 
should be accepted (Ibid., p. 1170). 
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Mr. Steward under this arrangement purchased 8500 
shares of common stock for Mr. Coolidge's account with 
Tucker Anthony & Co. (Ibid, Aug. 27, p- 1258.) Mr. Coolidge'ts 
instructions were that such stock be unessented and that 
an assent be executed by the seller prior to the closing of 
the transaction. (Ibid, Aug. 26, 1952, p. 1169; August 27, 
p. 1258.) 


Tucker Anthony could have transferred the stock into 
its own name and executed a letter of assent, but to save 
time, the former procedure outlined wes used. (Ibid, Aug. 
26, 1952, p. 1195). Coolidge has as high as 2000 shares in 
the B & M Railroad and perh2ps thet much more in his family 
funds. (Ibid, Aug. 27, pe. 1°:3.) Coolidge was all in favor 
of the modification plan (itid., r. 1256). He was leaving 
the country to go on vacation and made that arrangement with 
his broker, Steward (Ibid., p. 1258). Mr. Coolidge presumed 
that there would be a loss (“bid., p. 1259). Coolidge 
disposed of the stock at a loss within the following month 
{Ibid.). He sold his common stock because he had accomplished 
his purpose of helping the plan to be successfull (Ibid.). .° 
The Boston end Maine Railroad did not in any way reimburse Mr. 
Coolidge for his $9000 loss on the common stock and he didn't 
expect them to (Ibid., pp. 1259-1260). 


Mr. Coolidge expected his broker to take advice from 
railroad officials (Ibid., p. 1262). Mr. Coolidge dii not 


consider he was violating the order of the I.C.C. in any 
way and wouldn't have done so if he had thought so (Ibid., 


Agnin here, the I.C.C. has a simple legal question, 
whether a director of a railroad, who can unquestionably 
assent stock which he owns, can purchase other stock with 
his own funds and assent that or have it assented before he 
purchases it, for the purpose of helping the plan be adopted. 


There was no evidence that the railroad caused Coolidge 
to purchase the stock or controlled the purchase in any way. 
Simple discussions with railroad officials to locate unassented 
stock and with reference to the reasonableness of the price 
to be paid certainly do not constitute control. 


I know of no principle that would make the above 
transaction one of control by the railroad as a matter of law. 
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Conceivably, the I.C.C. might place a different emphasis on the 
consultations between Steward and Railroad officials and hold, 
under the Mahaffie Act, that there existed control in fact by the 
Railroad. However, I do not think that is likely to occur in the 
light of the evidence adduced at the hearings. 


Furthermore, if they did find that the Railroad controlled the 
Coolidge shares, that would still not upset the plan, as will be 
shown together with the Nye purchasing and borrowing of shares, at 
the conclusion of Paragraph "u", which follows, 


Mr. Richard Nye, Managing Partner of Georgeson & Nye, paid 
solicitors for the Railroad, actec as agent for his wife, also a 
partner in the firm, in obtaining stock for her accounts with 
two brokerage firms in New York, N. Y. (See I.C.C. Hearings, 
September 10, 1952, New York, N. Y., pe 1741). The stock which 
went into Mrs. Nye's accounts was stock that had previously been 
borrowed (Ibid.). The stock coming into Mrs. Nye's accounts at 
the two brokerage firms was transferred into the names of those 
firms and assented by those holders of record (Ibid., p. 1748). 
The beneficial owner was Mrs. Nye when she borrowed the stock. 
(Ibid. p. 1750). Mr. Nye testified under oath that it was not 
the main purpose to borrow the stock in order to vote it for the 
plan (Ibid., De 1759). 


If the I.C.C. believes this latter statement, it can well hold 
that the assents in this matter were legal and valid. 


If the transaction was part of a legitimate short sale, there can 

be little question of its validity. When stock is loaned as part of 
a short sale, the lender loses all rizhts over that stock except 

the right to call back an equal number of the shares from the 
borrower. The Borrower of the stock acquires all rights to the 
stock. The stock is eventually turned over to a third party that 
does not even know it is borrowed stock, and he can transfer the 
stock and do anything he wants with it, including voting it. Most 
frequently stock is borrowed when there is a short sale, and if a 
broker handles a short sale for a client, he has to borrow stock 

to make delivery to the buyer. The buyer who has bought stock has no- 
thing to do with the borrowing. He has bought stock and stock is 
delivered to him, and that is his stock. He can vote it or do 
anything he wants with it. The short seller sometimes has to return 
the stock to the lender. (See Ibid., p. 1751). 


However, the I.C.C. could find that there is not sufficient evidence 
in the record to overcome the appearance that the Nye transaction 
was not part of a legitimate short sale, but a subterfuge to obtain 
assents at any price by a paid agent of the Railroad. 


Even though the Nye purchases or borrowings and the Coolidge purchases 
were not counted because they were within the control of the Railroad, 
this would still not spell defeat of the plan. 9400 shares were 
alleged to be controlled by the Railroad through Coolidge, a 

director, and Nye, a paid solicitor. Of the 8500 shares purchased 
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by Mr. Coolidge, assents for only 6,200 were counted. These 6,200 
assents are claimed to be invalid because the shares were purchased 
by tir. Coolidge and were therefore under the "control" of the Rail- 
road. 3,200 of the 3,300 shares assented by Mrs. Nye are claimed 

to be invalid because they were borrowed by Mr. Nye who was the paid 
solicitor of assents for the Railroad and, therefore, were allegedly 
under the control of the Railroad. If these 9,400 assents are in- 
valid because they represent "control" shares, they must be sub— 
tracted from the number of common shares outstanding as well as from 
the number of assents, That is provided by Section 206 of the 
Mahaffie Act, as explained in connection with the Pizzini shares, 
above. The net reduction in the statutory 75% of outstanding shares 
effected by subtracting 9,400 froin the tstanding shares as well as 


; : 
from assents 1S 
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The charge that Old Colony Trust, the Depositary, vio 
IeC.Ce order by not requiring proof of authority 
fiduciaries. 


Subsection 2 of the Mahaffie Act, 49 U.S.C. 8 20b (2), provides 
as follows: 


"—~ — -All letters, circulars, advertisements, and 
other communications, and all financial and 
statistical statements, or summaries thereof, 


to be used in soliciting the assents or the oppo- 
sition of such holders shall, before being so 
used, be submitted to the Comission for its 
approval as to correctness and sufficiency of 

the material. facts stated therein," 


The Railroad submitted the solicitation material to the I.C.C. 
on April 26, 1950. The Railroad prepared the form letter of 
assent which was copied from the forms used in the Lehigh Valley 
Case. (See I.C.C. Hearings, August 27, 1952, Boston, llass., 

pp 1337 and 1338), and sent it along with the solicitation 
material to the Interstate Commerce Comiission, 
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The letter of assent form had a footnote at the 
bottom which read es follows: 


"Note: In all cases in which the Letter of Assent 
is executed by an officer of a corporation, administrator, 
executor, trustee, guardian, agent, attorney, or others 
acting in a fiducisry or representative capacity, proper 
evidence of authority to act in such capacity must be 
furnished." 


The I.C.C. approved the solicitation materiel, 
including the form letter of assent, and in a letter dated 
July 13, 1950, which requirec +that -ertain revisions be 
mede in some of the solicitavion m:*criel other than the 
form of assent, we find the following statement: 


"Subject to the above-stated cherges, the Division has 
authorized me to advise you that it has approved as to the 
correctness and sufficiency of the material fects stated 
therein the proposed documents enumerated in the first 
paragraph of this letter." 


Theat letter indicates that the I.C.C. passed only upon 
"the correctness and sufficiency of the meterial facts 
stated" in the solicitation material. The requirement that 
fiduciaries show their authority has, obviously, nothing to 


do with the “correctness and sufficiency of the material 
facts stated" in the solicitation material. 


There is no doubt that the I.C.C. could have required 
that such authority be furnished at the time the letter of 
assent was received, but there is no proof that it did make 
that a requirement sine que non of the validity of the assent. 


Here again, the I.C.C. has a simple question of 
determining what it intended when it approved the solicitation 
material without specific reference to the note on the 
printed form of the letter of assent. 


It would seem that if the I.C.C. had intended to make 
conformity with the requirements of the "note" a condition 
precedent to the validity of the assent, it would have given 
some warning of the importance of that rigid requirement by 
calling special attention to it or by adopting a regulation 
to that effect. It took neither of those steps. 


It is stated in the record, and uncontested, that the 
railroad included this "Note" on the letter of assent for 
the purpose, among others, of allowing Old Colony Trust to 
require additional evidences of authority in cases where 
it was felt desirable or necessary to do so, for the railroad's 
own protection. 
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Su: pose a fiduciary received that form of letter of assent. He 
looked it over and executed it. Then he read the "Note" and, 
knowing that Old Colony Trust had evidence of his authority to act 
as a fiduciary in its own files, he concluded: 


"TIT shall not bother to get another copy of that. Old 
Colony Trust has it in its files," 


Suppose further that Old Colony, upon receiving the letter of assent, 
looked into its files and found such evidence. Could anyone logically 
conclude that the requirement as tc proof of authority would not be 
satisfied. To require that anothe: cop; of the proof of authority 

be sent along with the form would be making a mere fettish of the 
requirement that a depositary should reasonably ascertain that he 

is receiving valid assents, 


The record is replete with adetailed account of how cautious Old 
Colony was in not counting a letter of assent by a fiduciary with- 
out checking into its files or ascertaining otherwise (v.g. by 
current knowledge of the existence of the authority) that the fiduciary 
had authority to assent. (See, for example, I.C.C. Hearings, 

August 25 and 26, Boston, liass., pp. 912-1209), 


After the close of the submission period, when this procedure was 
challenged, proof of authority was obtained from all but a few of 
those fiduciaries to prove the point that they had been validly 
counted, The "Note" did not state when that proof was to be 
obtained or furnished, 


At no time has any specific assent siened by a person acting in a 
representative capacity been challenged in this case, 


I know of no principle of law that would render these letters of 
assent invalid under the circumstances described. In fact, the 
cases pertaining to analogous situations sustain the action of Old 
Colony Trust in this matter. See In re Clark & Willow Streets 
Corporation, 21 F. Supp. 433, in re Baldwin Locomotive Works, 

21 F. Suppe 94; Gow v. Consolidated Coppermines Corporation, 

19 Del. Ch. 1723 Atterbury v. Consolidated Coppermines Corporation, 
20 A. (2d) 743; In re Pressed Steel Car Co. of New Jersey, 16 

Fe Suppe 329.6 





- 48 - 


In the case of assents signed by brokers, it is the 
universal practice not to require proof of authority. Brokers 
often hold stock as part of their own portfolio as well as 
beneficially for their customers. Where the broker is the 
record holder, the law is clear that he is entitled to vote 
stock registered in his name. See in re Pressed Steel Car 
Co. of New Jersey, cited above. The rules of the major 
exchanges require the broker to obtain the consent of his 
customer before voting stock beneficially owned by the 
customer, and the corporation and its election officials may 
accept the broker's assent. Old Colony was expected to 
follow the business custom in this instance. (See I.C.C. 
Hearings on Boston & Maine Stcck Modification Plan, Exhibit 
H-39, for the rules of the major exchanges.) 


It is inconceivable that the I.C.C. would not regard as 
valid, letters of assent that were simply not sccompanied by 
proof of fiduciary authority although such evidence existed 
and was known to exist by officials of Old Colony Trust. Not 
one such case was challenged by the Justice Department nor 
anyone else on the ground that the authority to vote the stock 
was not actually possessed by the fiduciary. 


The charge that Old Colony Trust did not accurately 
record the letters of assent. 


This is based, in part, upon the fact that it was not 
required that stockholders sending in assents identify the 
stock held by them by certificate number (See I.C.C. Hearings, 
Aug. 25, 1952, Boston, Mass., p. 909). This was not necessany, 
as Old Colony Trust had been transfer agent for many years on 
all classes of the Boston and Maine Railroad stock and in such 
capacity it elready had in its possession ledger cards for each 
stockholder showing his name, address, number and class of 
shares held. 


Old Colony in the course of its work as transfer agent 
also mekes up transfer sheets on which are listed the transfers 
of any particular class of stock for each day. The information 
on these transfer sheets is taken from the certificates 
themselves and includes the name of the old stockholder 
together with his certificate numbers and the number of shares 
involved and the name of the new stockholder, the transferee, 
together with the new certificate numbers and the number of 
shares. This information is posted daily to the ledger cards, 
which are thereby kept up-to-date. The shares of stock 
assented were constantly checked against these records. The 
whole operation was detailed in the I.C.C. Hearings. (See I.C.C. 
Hearings, Boston, Mass., Aug. 25, 1952, pp. 894, 896-898, 
902-905, 965; Aug. 27, 1952, p. 1205; Aug. 27, 1952, pp. 1419, 
1420, 1507, 1521.) It is apparent from a study of that 
operation that no duplications were possible in the tallying 
of the assents. None was charged. 
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I personally went to the Old Colony Trust in Boston, 
Massachusetts, on March 27 and had the original employees 
(excepting Mr. Coulson who has since died) go through the 
process outlined st the hearings. Anyone witnessing this 
procedure will conclude that it was a very efficient one and 
that it was carefully designed to prevent the duplication of 
assents upon the same stock. Under the circumstances, it 
would have been foolish to have insisted upon the certificate 
numbers on the letters of assent of individual stockholders. 
Qld Colony Trust was scrupulously accurate. 


Furthermore, it would heave been a requirement impossible 
to meet with respect to many if not most brokers’ holdings. 
The unit usual for trading in “he New York Stock Exchange, for 
example, is 100 shares. Many vrokers hold stock for the 
accounts of one customer in the amount of 25 shares, 50 shares 
for a second, 75 shares for a third, 100 shares for a fourth 
and 150 shares for a fifth. Under those circumstences the 
broker will fund the stock in the sense that he will hold 4 
certificates for 100 shares each, in the broker's name, to 
represent the holdings of his clients. In such 2 case he could 
not under any circumstances identify A's stcck, for example. 
Old Colony Trust safeguarded the interests of all stockholders, 
by making certain that no stockbroker or other stockholder 
assented more shares than those of which he was the record 
holder. They tried to get stockbrokers to send in certificate 
numbers insofar as possible but in most cases did not succeed 
in getting their cooperation. 


Old Colony Trust lived up to the highest traditions of a 
great financial institution. 


Some point was attempted to be made of the fact that a 
date stamp was not used as the certificates came in. Old 
Colony made a daily return to the railroad of all letters of 
assent received. This is a better record than a date stamp. 

A date stamp could only serve a useful purpose on the last day 
of the submission period which cannot usually be anticipated. 
Even then, if there existed a desire to include assents 
received after the closing period, it would be the easiest 
thing in the world to stamp them as of the date preceding the 
Close of the period. 
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In fact, throughout these criticisms, there is ample evidence that 
the charges were formlated by persons who were totally ignorant 

of the problems involved in processing assents and of the customary 
procedures of the great financial institutions which act as 
depositaries, 


The charge that the procedure followed by Old Colony Trust was 
invelid with respect to a broker who assented less than his total 
holdings. 


It has already been pointed out under "y", above, that it was 

often impossible for brokers to identify a beneficial owner's share 
by a certificate number, When a broker 23sented less than his total 
holdings, and later transferred less than such total holdings, and 
Old Colony Trust could not obtain certificate numbers, it was 
assumed that unassented shares had been transferred, In the 

opinion of Old Colony Trust, this was a solution that was prejudicial 
to the Railroad, since it required a greater sales effort than would 
have been required had the presumption been made that stock trans- 
ferred by a broker wes assented (See I.C.C. Hearings, tug. 25, 1952, 
Boston, hasse, ppe 909, 910). Moreover, the solution was considered 
just and reasonable in the light of the assumption that an ordinary 
investor in the Railroad's stock who favored the Flan and assented 
thereto would tend to hold on to his stock, while the dissatisfied 
investor would tend to get out (Ibid., pe. 909, August 27, 1952, 

pe 1334). The only ones who could complain of this procedure with 
any shadow of right are the stockbrokers, the record holders, or the 
beneficial owners, if they were not satisfied with such disposition, 
and there is no evidence that a single one has objected. 


Depositaries have to use a certain amount of discretion in such 
matters, and there is nothing in this procedure to indicate that 
this discretion was abused, 


There is no principle of law that would render this procedure invalid. 


The charge that Old Colony Trust was not an independent depositary. 
This charge can rest only upon the bare thread of evidence that 

Mr. John Coulson, the Vice President in charge of the Transfer 
Department of Old Colony Trust, advised iir. taymond McIntire, 
Assistant Cashier of The First National Bank of Boston (which had 

a joint transfer department with Old Colony Trust) to take up the 
question of "fiduciary authority" on the assents with the Railroad 

to get the views of the latter upon the matter (See I.C.C. Hearings, 
Boston, Mass., Aug. 25, 1952, pp. 912 and 1012). McIntire consulted 
with Evereit Smith, then Assistant Treasurer of the Railroad, who 
felt that it was not necessary to request such evidences of authority 
from fiduciaries who did not send them in with their assents, as they 
were obtainable otherwise. (Ibid., Aug. 27, 1952, pe 1336). The 
opinion of the Railroad's Counsel was obtained and he concurred with 
lir. Everett Smith. (See I.C.C. Hearings, Boston, liass., Auge 25, 
19523 pp. 913, 197, 1012, and Aug. 27, pe 1337). Coulson of Old 
Colony Trust testified under oath at the I.C.C. hearings that he 





hen 


arrived at his decision onthe matter pertaining to "fiduciary 
authority" independently after consulting with the Railroad people. 
(Ibid., Auge 25, 1952, pe 996). 


There were frequent discussions by staff members processing assents 
in Old Colony Trust with staff members of the Railroad. It is 
ridiculous to conclude from this that the Railroad dictated its 
terms to Old Colony Trust. There is not one shred of evidence in 
the whole record that Old Colony Trust was not a truly independent 
depositary. 


The veiled hint that there existed common directorships which had 
a bearing upon the conduct of Old Colony Trust in this case. Mr. 
Coolidge sat on the Board of Directors of the Railroad, of Old 
Colony Trust, and of Old Colony Trust's affiliate, the First National 
Bank. Mr. French sat on the Board of the Railroad and of Old Colony 
Trust, Naturally, that fact does not establish in any way that the 
two individuals controlled their colleagues who sat with them on the 
19-man Board of the Railroad (I.C.C. Hearings, Aug. 27, 1952, Boston, 
Mass., pe 1253) and the 25=man Board of Old Colony Trust (Ibid.). 
Furthermore, there was no communication between either Mr. Coolidge 
or lir. French or other Board members on the one hand, and the Old 
Colony officers and employees on the other, during the solicitation 
period (Ibid., pp. 1253, 1254, August 25, 1952, pp. 999, 1034). 
There from A to Z is all the evidence that the Justice Department 
had in this case, as amplified by the I.C.C. hearings, 
GENERAL EVALUATION OF THE EVIDENC 
It has already been demonstrated that a number of the affidavits were 
completely worthless, because they failed to state any cause for disqualification 
of assents or to connect the alleged misrepresentations with the Railroad or 
its paid solicitors of assents and for other reasons given above. Some were 
so clearly worthless on their face that they were not even introduced into the 
record of the I.C.C. hearings. Others that were put in evidence suffered from 
the same fatal defects, 
On April 7, 1953, I discussed this evidence with lir. Vincent Cornian of the 
Justice Department, who was the Assistant to lir. John J. Donnelly, Jr., of the 
Justice Department who had presented the case to the Court. I asked him if the 


Justice Department had any other evidence besides that which they had filed with 


the Court in the form of affidavits and depositions. He mentioned that they 
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had a lot of documentary evidence, such as copies of letters of assents, S.E.C. 
records, etc. I mentioned that I knew of that last mentioned type of documentary 


evidence and that pertinent parts of it were introduced into the record of the 


I.C.C. hearings, as mentioned above, I told him that I wanted to kaow if the 


Justice Department had any other affidavits or depositions which they had not 
filed with the Court but could have relied upon in calling additional witnesses, 
etc, At first, Mr. Gorman stated that he thovzht thzy had perhaps 5 or 6 

other afficavits that were weaker than those which they had filed with the 


1 


Court, having decided to file the strongest possible ones with the Court 
I asked to see those additional ones. He looked throuph his files and could 
not find any, saying much of the material in the files had been removed for use 
in connection with the Court action, the I.C.C. hearings, etc. I then asked 
him to listen to the enumeration and designation of the 19 affidavits which I 
had in my possession and which had been filed with the Court. He recognized 
them all by name, as he was fully acquainted with the case, As I concluded 
my enumeration and designation of affidavits, he said: 

"As I listen to those, I believe you have them all, and that we 
decided at the last minute to file with the Court all those we had", In speaking 
with Mr. John J. Donnelly, Jr., his superior at the time of the Court action 
and now in private practice, a few days later, I told lir. Donnelly of this 
conversation and he concurred. He said: "I think his recollection is right; 
that we threw in all we had at the last minute", 

From the weakness of some of those affidavits, that explanation is quite 
credible. 

There can be no doubt that the letters of assents signed by fiduciaries, 
even though unaccompanied by evidence of authority, which evidence of authority 
existed independently, under the facts of this case, are valid and will be 


so held by the I.C.C. 
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I have already indic»ted that no principle of law invalidates the 
assents pertaining to the "Pizzine Shares" or the "Coolidge Shares", but that 
even if the I.C.C. found that they were invalid, this development still would 
not disturb the final result, 

It is unlikely that the I.C.C. will find that many or even any of the 
assents were obtained by misrepresentation, Most of the alleged misrepresent- 
ations concern statements to certain common stockholders that their stock would 
be of low value or practically valueless if the Plan was not approved. 

The I.C.C. approved printed solicitation material which contained state— 
ments making it obvious that the intrinsic value of the common shares was 
quite low. The I.C.C., for instance, approved a letter dated July 28, 1950, 
to the Stockholders by nr. E. S. French, Fresident of the Boston and Maine 


Railroad, which made the following flat statements; 


"As of January 1, 1949, $71,162,341.25 of dividend accumulations existed 
on the Railroad's preferred stocks. Even an optimistic forecast of 
earningseindicated that it would take 74 years, at the very least, to 
lear up all of those accumulations and 17 years, at least, to pay off 
the dividend arrearages on the Prior Preference stock. 


"This situation is a danzerous one, It reflects adversely on the 
Railroad's credit. It invites speculative activity in the stock by 
persons more interested in a fluctuating market price of the stock 
than in the welfare of the Railroad. * %* + 


"In the light of these facts, and considering the amount of arrearages 
on the Prior Preference stock, the outlook for dividends on the First 
Preferred is bleak, indeed, and on the non-cumulative Preferred and 
Common, almost hopeless, * * + 


"The greatest sacrifice, on paper, appears to be made by the non- 
cumulative Preferred and the Common, It is clear, however, from 
examination of the present stock structure, the dividend arrearages, 
and the normal earnings of the Railroad that a present holder of these 
stocks can never in his lifetime expect to receive a dividend. The 
Plan calls on such holder to exchange a large share of his pro- 
portionate interest in the enterprise for a security upon which there 
is the reasonable prospect of obtaining an immediate participation 

in earnings." 
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In the light of those statements approved by the I.C.C. as solicitation 
material, it is difficult to imagine that the I.C.C. would invalidate assents 
procured throuyzh a representation that the shares of a common stockholder 
were of low intrinsic value or practically worthless, Mr. Nye, of Georgeson 
& Co. conceded at the I.C.C. hesrings thst some of their personnel may have 
said to those solicited that the common stock was not of much intrinsic value 
(I.C.C. hearings, New York, N. Y., September 10, 1952, p. 1776). 

However, even if the I.C.C. were to take the most pessimistic view of 
all the evidence with respect to misrepresentations and cmtrol of common 
shares by the Railroad, the final result would not be disturbed, 

The Government's brief gave the impression that assents for 24,450 shares 
of common should be excluded, as follows: 

Coolidge 8,500 
Zucker & La Conte 5 300 
Smith 2,400 
Levitt 800 
Bianco 900 
Nye 3,300 
Poder 1,000 


Frumin 100 
Others 


2,150 


2h, 444.50 


Analysis shows that some of these shares were not assented and many of 
them are duplications, For example, Coolidge's 8,500 shares include Smith's 
2,700 shares (2,400 of which were counted as validly assented), 5,300 as 
Zucker and La Conte shares (only 4,000 of which were assents counted as good - 
3,000 of Zucker's and 1,000 of La Conte's), and Levitt's 800, Nye's 3,300 
shares include Podger's 1,000, Actually, eliminating all duplications and 
assents not counted or not questioned as "borrowed" the aggregate of assents 
questioned is 13,250, 

Of the 13,250 questioned assents, 9,/,00 involve shares allegedly con- 


trolled ty the Railroad through Coolidge (a Director) and Nye (a solicitor), 
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Of the 8,500 shares purchased by Mr. Coolidge, assents for only 6,200 


were counted, These 6,200 assents are claimed to be invalid because the 
shares were purchased by Mr. Coolidre and were therefore under the "control" 

of the Railroad. 3,200 of the 3,300 shares assented by Mrs. Nye are claimed 
to be invalid because they were borrowed by i.r. Nye who was the Solicitor of 
of the ailroad and therefore were allegedly under the control of the Railroad, 
If these 9,400 assents are invalid because they represent "control" shares, 
they must be subtracted from the number of common shares outstanding as well 
as from the number of assents. The net reduction in the statutory 75% of out- 
standing shares effected by subtracting 9,400 from the outstanding shares as 
well as from assents is 2,350 assents, 

With respect to the so-called "control" shares the testimony shows that 
misrepresentations were not the real reason for the 6,200 assents given on the 
stock which was purchased by hr. Coolidge. 

Misrepresentations were claimed to have been made to stockholders whose 
stock was not purchased in order to obtain assents, These shareholders whose 


stock was not purchased in order to obtain assents obviously cann 
rn 


the computation. The 
testimony concerning these misrepresentations is weak. However, these shares 


total 2,150. The 300 Huber shares were not assented which would made an 
aggregate of 1,850 questioned assents including Bianco!ts 900, 

Assuming that 9,400 assents are invalid because of control, that the 1,850 
assents (including Rianco's 900) are invalid because of misrepresentations, and 


assuming that proof of fiduciary authority was not necessary, would reduce the 


number of assents over the required 75% from 6,384 to 2,184 on common, 





Assents Reduced as in 
_preceding paragraph _ 
Out standing 394,728 385 ,328 


recuired 75% 296,046 288 , 996 
assents certified 302 ,430 291,180 


Common shares 


This would leave an excess of common assents amounting to 2,184, over 


required statutory 75% of outstanding shares, 


Actually, the only assent which the I.C.C. has to throw out, as a 


matter of law, is the "Frumin assent" for 100 shares of common which was 
forged. This was conceded at the I.C.C. hearings. Neither the Railroad nor 
Old Colony Trust had any knowledge of the forgery, but both conceded this 
assent should not be counted. Obviously, this assent cannot possibly disturb 


the final result, 


THE IS COM.ITTEE WITHDRAWAL 

Mention has already been made of the fact that the Sakis Committee with- 
drew, after the Prehearing Conference, and at the beginning of the Hearings 
following the Court decision. The Railroad conceded that it was primarily 
buying time by its agreement with the Sakis Committee. Carruthers, the 
Attorney for the Sakis Committee, received $65,000.00 of which %15,000,00 
was to cover the expenses of the Sakis Committee. Mr. Carruthers stated at 
the Oral Argument in Washington, D. C. on March 23, 1953, that he received 
written instructions from his client, the S-kis Committee, that he withdraw 
from the case. As pointed out above, the Sakis Committee refused to advance 
more money for the printing of the Supreme Court brief, etc. That being so, 
Mr. Carruthers had no choice in the matter. He had to withdraw, An Attorney 
cannot continue presenting a case against the wishes of his client. 

As far as the Railroad was concerned, their desire to keep Sakis from 
continuing to delay a final decision on the Plen was quite proper. We cannot 


lose sight of the fact that the Railroad was convinced that the plan was in 
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the interest of the Railroad and of the public. Railroad officials originated 
the Plan and were very desirous of having it anvroved, The constitutionality 


of the Nahaffie Act has never been passed upon by the Supreme Court of the 


United States. If the Supreme Court had held it unconstitutional, the whole 


Plan would be set aside, If the Plan were approved and the exchange of the 
shares took place, the rights would become vested, If later the Supreme Court 
would hold the Mahaffie Act unconstitutional, the Plan would be in effect and 
such a holding would not disturb the completed reorganization, It was per— 
fectly legitimate for them to attempt to settle their grievances with the 
Sakis Comittee in order that the Comnittee would withdraw from the I.C.C. 
hearings and the Supreme Court, 

Private litigants are not the custodians of the public interest, but 
of their own private interests, The Justice Department should have remained 
in the case to see that the issues of fraud and irregularity were properly 
presented, if they felt that there was probable cause to believe that such 
fraud and irregularity existed, They should not have relied upon the Sakis 
Committee to protect the interest of the public. After all, the Acting 
Solicitor of the United States, Mr. Robert L. Stern and the Acting Chief Counsel 
of the Interstate Commerce Commission, hr. Allen Crenshaw, did not have to 
Sign their names and join the Railroad and others in the Agreement For Dis- 
missal of Appeal in the Supreme Court of the United States (See copy of said 
agreement abeve), if they thought the public interest was jeopardized by such 
an agreement. 

Both Caruthers and the attorneys for the Railroad stated in the hearings 
and in the Oral Argument that the agreement did not contemplate having the 
Justice Department kept out of the I.C.C. hearings. Of course, they knew that 


it was likely that the Justice Department would not make an appearance at the 





I.C.C. hearings in view of the fact that it had made no move to become a 


participant. The fact is that Nr. Caruthers made the decuments in his possession 


available to the Bureau of Inquiry of the I.C.C., as pointed out above, (although 


he admitted at the oral argument that he had nothing besides what the Justice 
Department had developed) and the Railroad and Old Colony Trust both had 
reason to believe that the Bureau of Inquiry would present the charges of 
the Justice Department to the I.C.C. as it did. 

In the oral argument on iiarch 23, 1953, Mr. Hinely of the Bureau of 
Inquiry of the I.C.C. told the I.C.C. that it was his view based upon the 
evidence presented at the hearings, that the hearings extended to all the 
principal questions and issues raised in the Justice Department's brief, The 


TT? 


discussion from A ts Z above makes that quite obvious. 


FINDINGS 
It has been pointed out, at the inception of this opinion, that the 
Court has found the Plan to be in the interest of all classes of stockholders, 
The Court also found that the contracts of the Railroad with paid solicitors 
were not contrary to the teris and conditions approved by the I.C.C. The 
Court found that the I.C.C. procedures in this case did not violate due 
process of law, 
Upon the evidence presented to the I.C.C. and discussed from A to Z, 
supra, the following findings are warranted; 
1. The two certificates of the depositary and of the Railroad to 
the effect that the required percentage of assents has been 
received during the submission period were valid. The only 
change that must be made by the I.C.C. is to reduce the 
amount of the assents of common stockholders by 100 (the 
Frumin assent), This obviously cannot disturb the approval 
of the Plan. 
There is not sufficient proof of the charge that railroad 
solicitors in seeking to induce stockholders to assent made 


representations exceeding the material approved by the 
Commission as to sufficiency and correctness. Furthermore, 
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the stockholder could always protect himself by consulting 
the printed solicitation material approved by the I.C.C. 
to ascertain the facts. 


There is not sufficient proof that paid solicitors were very 
active in obtaining invalid assents, 


There may be a mere scintilla of evidence, but there is no 
substantial proof that the independent depositary did not 
function independently of the Railroad, did not verify and 
accurately record the receipts of assents and revocations, 
and did not conform to the requirenents of the I.C.C.'s 
erders. In fact, the proof conclusively shows that Old 
Coleny Trust acted with the greatest efficiency and 
according to the highest standards and traditions of the 
great financial institution which it unquestionably is. 


There is not a shred of evidence to the effect that the 
Railroad acquired control of substantial blocks of stock 
through pruchases by a railread director, through borrowing 
by a paid railroad solicitor, and through connivance with 
the director of another corporation, Coolidge acted as 


an individual stockholder, as was his right, in purchasing 
stock through his broker. Neither the Railroad nor Old 


Coleny Trust knew or should have known that Nye was 
assenting borrowed stock and the operation itself was 


legal. ‘The connivance with a director of another Corporation 
is a figment of the imagination and pure fabrication, 
Therefore, the charges of the Justice Department were not credible and 


true. Some of them had no basis whatever in fact and the others were amply 


explained and dissolved by other competent evidence. 


COMMITTEE STAFF INVESTIGATION 


For the last 23 months I have devoted many days and evenings to the 


investization of the various aspects of this case, I have read the 1,825 
pages of transcript of the I.C.C. hearings after the Court decision and 
several hundred more pages of exhibits and allied papers. I have checked 
and rechecked applicable Court decisions, I attended the Oral Argument 
on the case on March 23, 1953. I have questioned all the witnesses whom I 


believed could throw light on the case, 





I spent a few days in and around Boston, Massachusetts, I questioned 


Mr. Ee S. French, now Chairman of the Board of the Railroad (and President 


of the Railroad during the submission period), Mr. T. Jefferson Coolidge, a 


director of the Railroad and Mr. John R. leLane, another director of the 
Railroad. I also interrogated Mr. Everett Smith, now Treasurer of the Rail- 
road and Assistant Treasurer during the submission period, and Mr. Robert 
Fletcher, the General Counsel of the Railroad. I have corresponded with 

all the other directors of the Railroad. 

I also questioned Mr. Raymond McIntire, Mr. i. Covert ard hiss Elizabeth 
Walker of Old Colony Trust. All of the personnel of the Railroad and of Old 
Colony Trust gave me their full cooperation. They opened all their files 
to me at the Slightest suzgestion. They seemed desirous, indeed avid, to 
have me get all the facts. In fact, their attorneys were equally liberal 
in allowing me to check their files, which they could have objected to very 
properly. 

I have questioned and cross-examined these people and inspected their 
files and correspondence, I have taken about 400 pages of notes in my 
handwriting on legal-size sheets, I am convinced that these witnesses told 
the truth in the hearings, No amount of hearings before our Committee would 
change their stories one iota. 

I have had discussions with personnel of the Justice Department on all 
phases of the case. At the beginniny of this case, I looked at every aspect 
of it with a jaundiced eye in view of the very serious charges made by the 
Justice Department. I looked for fraud and irregularity at every corner, but 
I failed to find it. Finally, in sheer desperation, I went to the Justice 
Department to see if they had other evidence to bolster their case. I found 


out that the Department had thrown everything it had into the case, 
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I learned that the investis;ation of this case continued for several months, 
including from 2 to 4 months of concentrated investigation. Mr. Donnelly and 
Mr. Gorman with 2 F,B.I. Agents worked hard on the case and so did their 
superiors, F.B.I. Agents in the field thrmehout the country were helping 
and obtaining evidence, Still, the total product amounted to about 19 
affidavits and 7 depositions! I venture to say that there is not a single 
stock modification plan or reorganization which has ever been conducted in 
this country that could have weathered this avalanche of investigators so 
well. Under the circumstances it is amazing that a large number of affidavits 
were not volunteered by disgruntled stockholders and objectors to the Plan. 

After I had looked into all the aspects of this case, I was not 
surprised to hear Mr. John J. Donnelly tell me last week that the original 
Justice Department lawyer who preceded him in this case, a Mr. Baecher, had 
serious doubts about the validity of the Justice Department's case and had 
recommended that the I.C.C. order be supported by the Justice Department 
in the Court. He was overruled by his superior. Mr. Donnelly, who still 
thinks he had a beautiful case, was given the case to prosecute, Mr. Donnelly 
admitted to me that the stronger part of his case was his charge of deprivation 
of due process by the I.C.C. The Court overruled him upon that and other 


points. It is no cause for wonder that personnel of the Justice Department 


were not in a mood to press the matter further before the I,C.C. 


SHOULD THIS COMMITTEE HOLD HEARINGS 
UPON THE MATTER? 


I am convinced that this Conmittee could not bring out one single item 
of important evidence that has not been fully explored in the Court, the I.C.C. 


hearings and my personal investigation, 
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Why should this Committee reopen the case? The I.C.C. is about to hand 
down a decision any day on the matter, It has been shown in this analysis 


that the record of the I.C.C. hearings contains all the pertinent evidence 


procured by the Justice Department. The record will amply sustain the I.C.C. 


if it sustains the Plan, 

To my knowledge, not over three people have contacted our Committee to 
complain of the Plan, 

Some complain that the market value of the new shares of common stock 
when issued will be worth far less than their equivalent in old shares. That 
Was anticipated. This was made an issue by the Sakis Comnittee, It was an 
issue upon which the Court ruled squarely against the Sakis Committee. Upon 
this point the Court said: 

"It also appears from the record that, in the exchange the 

market value of the securities held by the common stockholders 

will be reduced. These shareholders, as well, gain the 

probability of sharing in the earnings of the Railroad 

forthwith," 

The Court was on solid ground in approving the Plan in spite of that 
fact. The Supreme Court of thelhited States in an analogous case had held 
that a Commission is not bound as a matter of law to limit itself to the 
values which the market recognizes. Niagara Hudson Power Corp. v. Leventritt, 
340 U.S. 336. 

Another argument against the Plan, raised by a preferred stockholder, is 
that the I.C.C. emphasized in the Summary of Report of the Commission that 
future earnings will cover the new preferred dividend twice over on the 
average under the new Plan. If this is so, he asks, why should not the 
preferred stockholder get his dividend on the average? I asked him if he had 


raised that point in a timely fashion with the I.C.C. He answered that he 


discussed the point at lunch with the I.C.C. Examiner during the hearings, 
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but he never brought it to the attention of the I.C.C. on the record. I am 
sure that if the point were raised now, the I.C.C, would say that he lost his 
epportunity to present it to the Commission, Furthermore, while it could con- 
sider that point on its ow motion, as it has in some other cases before the 
Plan was submitted to the stockholders (v.¢g. Montana, Wyoming & Southern 

RR Co. Decided July 21, 194.9, 271 I.C.C. 779), it would certainly hold that 
this is not of sufficient urgency to warrant unsetting the Plan after approval 
by the stockholders and by the Court. The Commission might also state that 

it considered this aspect when it approved the Plan, but that this was one of 
the sacrifices that all classes of stock had to make in order to simplify and 
modernize the stock structure, 

That argument by a preferred stockholder certainly does not warrant 
intervention by our Committee into the matter, 

Still another argument is made by a preferred stockholder to the effect 
that the earnings of the Railroad are greater than they appear in recent years 
because the earnings have been put in an appropriated surplus account. He 
complains that the common stockholders will eventually get more value and 
the new preferred lose out to a greater extent. I am sure the I.C.C. is 
corcnizant of that fact. It serves to prove that the I.C.C. was protecting 


the common stockholders under those circumstances, which was just the opposite 


of what the Sakis Committee was claiming. 


Finally, the argument is made that in arriving at "normal expected earnings" 
for the Boston and Maine Railroad at the time the proposed Plan was presented 
to the Comaission, as outlined on pages 10 and 1l of the Interstate Commerce 
Commission's Report and Order of April 19, 1950, Finance Decket No. 16250, the 
Boston and Maine Railroad took the actual earnings from 1928 through 1947 and 


for that 20-year period found that average earnings before sinking funds 
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amounted to $2,466,437, Taking out its present sinking funds of $1,161,000 
from this figure would not leave it enough money to pay the 5% dividend on 
the proposed Freferred, 

During the period in question the Boston and Maine had greatly decreased 
its bonded indebtedness, and felt that the resulting decrease in debt charges 
should be reflected in any estimate of future, normal earning power. It, 
therefore, used fixed and contingent charges for 1947, the latest full year 
available at the time, and subtrected that amount from the net available 
to pay fixed charges rather than the amount which was in effect in the given 
year. By thus reducing its fixed charges over the 20-year period, it arrived 


‘TV 


at a greatly enlarged earning power. The only adjustment made in this in- 
creased earning power was to take out an amount equivalent to taxes in the 
year concerned, (See Note #11 on Fage 10 of the abovementioned Report, ) 

For example, in 1928 the Federal income tax was 12%, and in 1929 it 
was 11%; in the next two years it was 12% and then remained about 15% until 
1937 and then rose during the war years to 42% which is considerably below 
the present tax level, 

The Boston & Maine Railroad's average net income before sinking funds 


was, therefore, increased from an actual average of $2,466,437 to $4,370,831, 


From this it subtracted its present sinking funds on the lst 4's/1960 and 


44's/1970 amounting to $1,161,000, and arrived at a figure of $3,200,000 as 


the average expected net income available for paying dividends and for other 
corporate purposes, 

It is now evident that this figure of $3,200,000 has proved to be 
optimistic considering the postwar history of the Boston and Maine. Taking the 
seven postwar years - fran 1946 to 1952 — the Railroad's earnings after con- 
tingent charges and sinking funds, instead of being $3,200,000, average out to 


an adjusted figure of 5932,163.65. 
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However, that simply proves that there is certainly no basis for the 
claim that the Flan is unfair to the junior securities - that is, the First 
Preferred, 6% Non—Cumlative Preferred, and Common - because of the postwar 
earnings developed by the Boston and Haine, 

There is no public clamor for this committee to look into this matter. 
In fect, while I was in Boston, on Merch 26 and 27, 1953, I searched the files 
of the Boston and Maine Rrilroad to see how many stockholders of all clzsses 
had written to railroad officials to complain of the Plen since the close of 
the submission period on December 14, 1950. I felt that in view of the Sakis 
Committee's vigorous opposition and the charges of the Justice Department, 
culminating in a court action and further hearings in the I.C.C. with the 
attendant newspaper publicity, that e large number of stockholders would write 
to complein of the plen and the way it was handled. To my great surprise, lI 
found that only 187 letters had been written from December 14, 1950, pertaining 


to the plan. About 90 letters were non-committal ebout the merits of the 


plan and made inquiries about when it would go into effect, for instance, about 


90 were enthusiastic about the plen or were anxious to have it go into effect; 
and only the remaining 7 were critical of the plan. One of those 7 was signed 
by the attorney for Zucker mentioned frequently in this case, Mr. Rossinoff. 
Under the circumstances, I fail to see that there is any great demand on 
the part of the stockholders of the Boston and Maine Railroad or of the public 
to reopen this case. Furthermore, in view of the state of the evidence before 
the I.C.C., I am convinced that hearings by this committee would not produce 


any substantial, new evidence and would, therefore, be a waste of time. 
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RECOMMEND ATIONS 
There are lessons to be learned from the Boston and Maine Stock Modifi- 


cation Plan. The regulations of the I.C.C. pertaining to the Mehaffie Act 


simply parephrase the statute. The I.C.C. should implement the Mahaffie Act 


promptly, in order that applicants and depositaries be not in the dark on 
certain procedural matters. It is easy to say that, in case of doubt, they 
should consult the I.C.C. for clarification. The fact of the matter is thet 
they are commercial institutions which have a task to perform promptly and 
they cannot hold up the process of receiving assents whenever a problem arises. 
Commissions and agencies of the government are not notorious for reaching a 
decision quickly, and to require an applicant or a depositary to consult the 
government at every turn would often make an operation such as the one 
involved in this case a mission impossible of fulfillment. all that an 
applicent or depositary can be expected to do, when the regulations do not 
cover @ particular point, is to use reasonable discretion in ascertaining the 
eccepted business customs in similar or analogous cases. This was done in 
this case and no one can seriously contend that this discretion was abused by 
the railroad or the Old Colony Trust on the stete of the evidence developed 
at the I.C.C. hesrings. 

However, this case has brought out the fact that there are certain 
activities, presently allowed by law, which may invite abuse. For instance, 
there was a comparatively small amount of shares borrowed by Nye, of the firm 
of Georgeson and Co., © paid solicitor for the railroad. Some of these shares 
were assented. They were bought for his wife's account. The wife was also a 
partner in the firm. It is true that the rules of the mejor stock exchanges 
allow the beneficial owner, the borrower, to control these shares, to vote 
them, etc. There is no prohibition egainst the borrower assenting the shares 


to a stock modification plan. However, there should be such a prohibition in 





~~ 


the case of a paid solicitor of essents. Stock should be borrowed only for 


a short sale. Mr. Nye testified in this case, as brought out above, that the 
shares were not borrowed simply to assent them. However, shares might be 
borrowed by e paid solicitor of assents for that purpose alene, 

The I.C.C. should flatly prohibit, in the future, in its regulations under 
the Mahaffie Act, that a peid solicitor of assents assent 
borrowed shares for a stock modification plan during the submission period 
or that he borrow shares in order to prevent them from being assented. 

That can best be accomplished by having the applicant certify to the I.C.C. 

the nemes and addresses of the paid solicitors of assents retained by him and 
to heve him attach to the certificate which he files with the I.C.C. statements 
by sueh paid solicitors that they or members of their firm or their families 
have not assented borrowed stock during the submission period or borrowed 
sheres to prevent them from being assented. These should be in the form of 
certifications under the penalties of perjury by the paid solicitors to the 
I.C.C. 

It is unnecessary to make such a provision in the case of regular stock- 
brokers, as they must, under the rules of the major exchanges, obtain the 
permission of the beneficial owner before they can vote or assent the stock. 
The severe penalties which they can incur by disregarding this rule serves as 
an adequate deterrent to prevent this abuse. 

The I.C.C. should flatly prohibit in its regulations under the Mahaffie 
Act any officer or director of an applicant corporation, or members of their 
immediate family, from assenting shares of stock, purchased during or in 
expectation of a stock modification plan. In this case, it was proven at the 
I.C.C. hearings, as brought out above, that Mr. Coolidge, a director of the 
reilroad, purchased stock as an individual stockholder independently and 


without the understanding or expectation thet the railroad would reimburse 





~~ 
him for the purchases or for the loss. However, in other cases, this 
procedure could serve as an incentive to an applicant corporation to have 
a secret understanding with a director that he help a plan in that manner 
and that he would reap a reward. These shares would then, in fact, be 
controlled by the applicant corporation and it would at times be impossible 
to prove the existence of the agreement. Accordingly, the I.C.C. should in 
the future require the applicant corporation to ettach to its certificate 
certifications to the I.C.C. under the penajties of perjury by all of its 
directors and officers that they have not assented shares purchased during 
the submission period. The applicant corporation should attach a similar 
certification to the effect that it has not requested or caused any person 
or company to purchase shares in order to assent them or to prevent them 
from being assented. 

Finally, while Old Colony Trust took great pains to assure itself that 
fiduciaries had authority to assent shares in this case, and while no specific 
share assented by a fiduciary is challenged for want of autherity, the fact 
remains that another depositery might not be so scrupulous in the future. 


It is unthinkable to require a depositary to insist that each fiduciary send 


in his papers ef authorization. This is at times costly in the terms of 


money, effort and time. For instance, he may hold his authority from 15 ar 

20 years back from a court decree and the trouble of locating the record and 
getting a long copy of the decree would discourage him from sending in the 
assent. It would discourage fiduciaries from bothering to send in assents 

for even a concededly excellent plan. The remedy is for the I.C.C. to devise 
a form to be included at the bottom of the forms for letters of assent whereby 
a fiduciary certifies to the I.C.C. under the penalties of perjury that he 

has such authority. The depositery would then hold the letter of assent with 


the certification as the agent of the I.C.C. for that purpose. That would 
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discourage an unauthorized person from assent shares as a fiduciary and 
facilitate the task of the depositary. 


The advantage of these various certifications to the I.C.C. is that 


it will serve as a deterrent by subjecting the one certifying to a penalty. 


of five years in the penitentiary or a ¥10,000 fine, or both, if he certifies 
falsely, (See 18 U.S.C. 1001), 

In assessing some of the difficulties which the Railroad and the I.C.C. 
had during the Flan of Modification, I believe that one of the main failures 
from both the administrative and judicial standpoint was the handling of 
intervenors in this case, It seems to me that the Commission should require 
each intervenor or committee of intervenors to give them basic information 
as to their position at the start of the case. I would suggest something 
alon the following rules: 

1. Each intervenor must state who he represents, 


2. if the intervenor represents other stockholders, he should 
have written proxies authorizing such intervention from such 
stockholders according to a model form which the Commission 
should prepare, although the printing and furnishing of the 
forms should be up to the intervenors, 


The intervenor must state what class he intends to represent, 


(Note: In this case, many of the intervening parties claimed 
to represent more than one class, and the primary intervenor, 
that is, the Sakis Committee, at one time or another claimed 
to represent all four classes of stock. Such diverse 
representation is impossible in a case of this kind as the 
interest of each class obviously is against the other three 
classes. A lawyer should not represent clients with cm- 
flicting interests.) 


Proxies should be limited to a period of not more than one year at 
Which time all intervenors should be required to get a new proxy 
from each of the stockholders they represent. This will do away 
with erroneous claims of representing stockholders who may have 
changed their minds or who may have sold their stock in the meantime, 


I recommend that all of these recommendations for implementing the 
Mahaffie Act be submitted to the I.C.C. for their consideration and advice, 
If an amendment to the Mahaffie Act or to Title 18 of the United States Code 
is felt necessary by the I.C.C. to accomplish any of the changes the I.C.C. 
finds desirable, this Committee would stand ready to initiate and consider 


legislation thereupon, (Robert D. L'Heureux, Chief Counsel) 





